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PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial (as opposed 
to quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing or 
opportunity for hearing have been given. These decisions do not 
include rules and regulations of general’ applicability which are re- 
quired to be published in the Federal Register or (for reasons of law 
and policy) decisions issued under statutes which expressly authorize, 
but do not require the publication of the facts and circumstances of 
a violation, unless the Secretary in his decision has specifically ordered 
or directed such publication. 

The principal statutes concerned are the Agricultural Adjustment 
Act (1933), as amended and as reenacted and amended by the Agricul- 
tural Marketing Agreement Act of 1937 (7 U.S. C. 1940 ed. 601 et seq.), 
the Commodity Exchange Act (7 U. S. C. 1940 ed. 1 et seq.), the Fed- 
eral Seed Act (7 U.S. C. 1940 ed. 1551 et seq.), the Grain Standards 
Act (7 U.S. C. 1940 ed. 71 et seq.), the Packers and Stockyards Act, 
1921 (7 U.S. C. 1940 ed. 181 et seq.), and the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions” and may be 
cited by the designation “A. D.”, together with the appropriate num- 
ber, which appears at the beginning of each decision. Copies of 
monthly issues beginning with January of 1942 and annual bound 
volumes of the decisions will be available through the Superintendent 


of Documents, Washington, D. C. 
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(A. D. 44) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


In the Matter of the Petition of GraNpviEW Darry, INc., and ArKPorT DAIRIEs, 
Inc., under subsection (15) (A) of Section 8c of Public Act No. 10, 73d Con- 
gress, as amended and as reenacted and amended by the Agricultural Market- 
ing Agreement Act of 1937, relative to Order No. 27, as amended, order 
regulating the handling of milk in the New York metropolitan milk marketing 
area. Before the Secretary of Agriculture. No. D-27-382. 


PRELIMINARY STATEMENT 


Order No. 27, as amended (hereinafter called the “order”),' issued 
pursuant to the Agricultural Adjustment Act (1933), as amended 
and as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937 (hereinafter called the “act”),? regulates such han- 
dling of milk by handlers in the New York metropolitan milk market- 
ing area as is in interstate commerce or as directly burdens, obstructs, 
or affects interstate commerce. 

By regulations * promulgated in respect of proceedings under sub- 
section (15) (A) of section 8c of the act, provision is made for hear- 
ings on written petitions filed by handlers complaining of the specific 
terms or provisions of any order issued by the Secretary under the act. 

In accordance with these regulations, Grandview Dairy, Inc., and 
Arkport Dairies, Inc., an affiliate of Grandview,’ handlers of milk 
as defined in the order and, therefore, subject to regulation there- 
under, filed a petition complaining of the market administrator’s ° 
reclassifications, in classes higher than those originally reported, of 
certain milk handled by them. The reclassifications, which are de- 
scribed in more detail hereinafter, were made by the market adminis- 
trator according to his view of the proper interpretations and con- 
structions of section 927.3 of the order. It is contended in the peti- 
tion that the administrator’s interpretations and constructions of the 
order are incorrect and that the reclassifications consequently made 
are unauthorized. 

The Secretary, on the basis of the petition and in accordance with 
the regulations, caused to be given due notice of a hearing to be held 


1 The order, as effective at the time of the events and transactions concerned in this pro- 
ceeding, appears in 5 F. R. 1258 (Title 7, Chap. IX, Secs. 927.1-927.11a, incl., Code of Fed. 
Regs. ). 

27 U.S. C. A. 601-659, incl. 

3 Gen. Regs., Series D, No. 1 (Title 7, Chap. LX, Secs. 900.100—900.122, incl., Code of Fed. 


Regs.). 

*7 U.S.C. A. 608c (15) (A). 

5 That Grandview and Arkport are separate, but affiliated, corporate entities is not im- 
portant in this proceeding. For convenience the two will be referred to hereinafter as the 
“Detitioner’’. 

6 The market administrator is the officer who administers the order. 
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on April 4, 1941, at New York City, for the purpose of receiving evi- 
dence concerning the matters put in issue by the petition. The hear- 
ing, at which the petitioner and the Department were represented, was 
opened at the time and place designated in the notice, and was con- 
tinued until May 1, 1941, at which time it was completed. 

At the hearing it appeared that: 

(1) The petitioner, during June, July, and August of 1940, caused 
to be shipped from its country plants’ certain cream which was 
eventually delivered to ice cream companies in New York City and 
used in the manufacture of ice cream. Some of this cream was 
shipped by rail from the country plants to or near the city and 
was picked un at the railway depot by the petitioner’s trucks, which 
delivered it directly from the depot to ice cream companies in the 
city. Some of the cream was transported from the country plants 
to the city in large trucks, which delivered it directly to ice cream 
companies in the city. In some cases, the large trucks were met 
(at places other than the city plant of the petitioner in Ridgewood, 
Queens, New York) ® by smaller trucks to which the cream was 
transferred and which then delivered the cream directly to ice 
cream companies in the city. The remainder of the cream was 
likewise transported from the country plants to the city in large 
trucks, but was delivered by such trucks to a street alongside the 
petitioner’s premises in Ridgewood, where it was transferred from 
the large trucks to smaller delivery trucks of the petitioner and 
then delivered by the smaller trucks to various ice cream companies 
in the city. The milk from which all such cream had been sepa- 
rated was reported as Class II-B milk under the order. The market 
administrator reclassified in Class II-A the milk from which such 
cream had been separated, upon the ground that section 927.3 of 
the order so required because the cream had moved from a second 
plant (that is, the petitioner’s Ridgewood plant) in the form of 
cream.® 

(2) During July and August of 1940, certain cream separated from 
milk which had been received at one of the petitioner’s country 
plants within the special cream area,’® was moved from that plant 
to another of the petitioner’s country plants within the speeial 
cream area, and then moved to purchasers in Boston, Massachusetts, 


7™The petitioner operated country plants at Webster Crossing, Lakeville, and Arkport, 
New York, and Bear Lake, Pennsylvania. 

8 Ridgewood is in the marketing area defined in the order, whereas, the plants at the other 
places mentioned are not. Section 927.1 (c) of the order defines the marketing area to 
mean New York City and the counties of Nassau, Suffolk (except Fisher’s Island), and 
Westchester, in New York State. 

® The Department has conceded the propriety of a II-B classification for all except the 
cream which was transferred between trucks in the street alongside the petitioner’s Ridge- 
wood premises. See brief filed June 28, 1941, p. 9. 

10 Section 927.1 (h) of the order defines the special cream area to include all of the State 


of New York and certain New Jersey counties. 
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which is without both the marketing area and the special cream 
area. The milk from which such cream was separated was reported 
as Class III-C milk, but was reclassified in Class II-C by the 
market administrator, upon the ground that section 927.3 of the 
order so required because the cream had moved from a second plant 
in the form of cream. 

(3) Certain milk was used by the petitioner during July and 
August of 1940 in making American Cheddar cheese. Such milk 
was reported as Class IV-B milk (which includes American Ched- 
dar cheese), but was reclassified by the market administrator in 
Class III-A, apparently upon the ground that section 927.3 of the 
order so required because the milk had been used in making a soft 
type of cheese other than cream cheese, rather than in making 
American Cheddar cheese, as claimed by the petitioner.” 

(4) In reporting operations at its Bear Lake, Pennsylvania, plant 
for October of 1940, the petitioner showed a certain quantity of 
milk received from producers and disposed of in the form of fluid 
cream (Class TI-A). There was no showing of the actual weight 
of the cream sold. In determining this weight, the market admin- 
istrator assigned a weight of 82.5 pounds to each 40-quart can of 
40-percent cream. This resulted in a plant loss for the petitioner 
on the operations at Bear Lake in excess of 2 per centum, which 
excess, under the terms of the order, falls automatically in Class I 
and takes the Class I minimum price.”* It is undisputed that 40 
quarts of 40-percent cream at 50 degrees Fahrenheit ** actually weigh 
83.7, rather than 82.5 pounds."* 

After the hearing, briefs were filed on behalf of both the petitioner 
and the Department, and, on August 29, 1941, a brief amicus curiae 
was filed on behalf of the New York Metropolitan Milk Distributors’ 
Bargaining Agency, Inc. 

On July 22, 1941, the report of the officer who presided at the 
hearing, containing statement of case, findings of fact, conclusions, 
and recommended ruling of the Secretary, was served on the peti- 
tioner and the Department. The recommended ruling was adverse 
to the petitioner and on September 30, 1941, exceptions to the find- 
ings of fact, conclusions, and recommended ruling, as set out in the 
presiding officer’s report, were filed on behalf of the petitioner. 


11The Department has conceded the correctness of the petitioner's claim and the incor- 
rectness of the reclassification made by the market administrator. 

2 Section 927.3 (b) (1) of the order. 

18 This is the maximum temperature permitted under regulations of the New York City 
Health Department. 

1 The petitioner apparently meant to make the same complaint with respect to operations 
at Arkport during October of 1940. The ruling made herein as to the authority for using 
the figure 82.5 will, of course, apply to any of the petitioner’s operations in the same status. 

The evidence presented at the hearing did not touch on some of the matters which were 
apparently meant to be alleged in the not too well drawn petition. The petitioner’s con- 
tentions with respect te such matters must be considered as abandoned. 
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Pursuant to a request made by counsel for the petitioner, oral 
argument was held before the Secretary*® on December 9, 1941. 
Briefs supplementing the oral argument were filed on behalf of 
both the Department and the petitioner. 


FINDINGS OF FACT 


On the basis of the record in this proceeding and after having 
considered the documents filed and the argument made herein, I 
hereby find that: 

1. Grandview Dairy, Inc., is a corporation organized and existing 
under the laws of the State of New York. Its address and principal 
place of business is 60-71 Metropolitan Avenue, Ridgewood, Queens, 
New York City. Arkport Dairies, Inc., is also a corporation organ- 
ized and existing under the laws of the State of New York. Its 
address and principal place of business is Arkport, Steuben County, 
New York. 

2. Grandview and Arkport, at the time of the events and trans- 
actions concerned in this proceeding, were engaged, generally, in 
the purchase and distribution of milk and milk products and were 
handlers as defined in the order. 

3. The petitioner,’® at the time of the transactions and events 
concerned in this proceeding, operated five plants. These were lo- 
cated at Webster Crossing, Lakeville, and Arkport, New York, Bear 
Lake, Pennsylvania, and Ridgewood, Queens, New York City. The 
latter plant was one from which milk and milk products were 
distributed in the city.’7 

4. The petitioner, during the months of June, July, and August 
of 1940, caused certain cream to be shipped by rail from its country 
plants to the city. Such cream was picked up at the railway depot 
(which was located a considerable distance from the Ridgewood plant) 
by the petitioner’s trucks and was then delivered directly from the 
depot to ice cream companies located at various places in New York 
City. The cream was used by such companies in the manufacture of 
ice cream. 

5. The petitioner, during the same months, caused certain cream to 
be transported by large trucks from its country plants to the city. 
Generally, the cream was delivered by such trucks directly to ice cream 
companies located at various places in New York City. In some cases, 
however, the large trucks were met (at places other than the Ridgewood 
plant) by smaller trucks to which the cream was transferred and which 


15 The oral argument was heard by Robert H. Shields, Assistant to the Secretary, who 
acts for the Secretary pursuant to authority delegated (6 F. R. 5192) under the Act of 
April 4, 1940 (54 Stat. 81), the so-called Schwellenbach Act. 

16 See footnote 5, above. 

17The Webster Crossing, Lakeville, Arkport, and Bear Lake plants will be referred to 
herein as “country plants”. 
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then delivered the cream directly to the ice cream companies. The 
cream was used by such companies in the manufacture of ice cream. 

6. The petitioner, during the same months, caused certain cream to 
be transported by large trucks from its country plants to a street along- 
side the premises in Ridgewood, where the petitioner’s milk handling 
facilities and equipment were situated. Such street was ordinarily 
used by the petitioner for parking and other purposes related to its 
business.’ At that place, subject to the supervision of the petitioner’s 
employees who carried on the petitioner’s operations on the adjacent 
premises, the cream was transferred to smaller trucks of the petitioner 
and was delivered to ice cream companies located at various places in 
New York City. The cream did not physically enter the adjacent 
building in which the petitioner’s milk handling facilities and equip- 
ment were situated. The cream was used by such ice cream companies 
in the manufacture of ice cream. 

7. The books and records kept by the petitioner at the Ridgewood 
plant indicated that all the cream referred to in findings 4, 5, and 6 
was received at the Ridgewood plant and that such cream constituted 
part of the stock at such plant. 

8. The milk, from which the cream referred to in findings 4, 5, and 
6 was separated, totalling 176,950 pounds, was reported in Class II-B, 
but was reclassified by the market administrator in Class IT—A. 

9. During July and August of 1940, certain cream was moved from 
one of the petitioner’s country plants to another and was thereafter 
sold and moved, in the same form, to a plant in Boston, Massachusetts. 
Both such country plants of the petitioner were without the marketing 
area defined in the order and within the special cream area defined in 
the order. Boston is without both such areas. The cream was not 
moved back into either of such areas. The milk from which such 
cream was separated, totalling 26,426 pounds, was reported in Class 
III-C, but was reclassified by the market administrator in Class II-C. 

10. During the months of July and August 1940, the petitioner manu- 
factured American Cheddar cheese from certain milk. The milk from 
which such cheese was made, totalling 358,430 pounds, was reported 
in Class IV—B, but was reclassified by the market administrator in 
Class III-A. 

11. In reporting operations at its Bear Lake, Pennsylvania, plant 
for October of 1940, the petitioner showed a certain quantity of milk 
received from producers and disposed of in the form of fluid cream 
(Class II-A). There was no showing of the actual weight of the 
cream. In determining the weight, the petitioner assigned a weight 
of 83 pounds to each 40-quart can of 40-percent cream. The market 


18 It was testified by witnesses for the petitioner that this street was a side street which 
“runs into a dead end street at Metropolitan Avenue” and that it was a one-way, “private” 


street. 
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administrator, in auditing the petitioner’s reports, assigned a weight 
of 82.5 pounds to each 40-quart can of 40-percent cream. The use 
of this figure by the market administrator resulted in a plant loss 
for the petitioner in excess of 2 per centum of the receipts of milk 
from producers, which excess was classified in Class I and charged to 
the petitioner accordingly. 40 quarts of 40-percent cream, at a tem- 
perature of 50 degrees Fahrenheit, the maximum temperature per- 
mitted under the regulations of the New York City Health 
Department, will weigh 83.7 pounds. This fact is recognized in a 
publication called “Handbook of Dairy Statistics” issued by the United 
States Department of Agriculture in 1928 in which the weight of 
one gallon of 40-percent cream at 50 degrees Fahrenheit is given 
as 8.370 pounds. The term “40-quart can of 40-percent cream” is 
used to describe packages of cream which do not contain exactly 40 
quarts, and which do not contain cream with a butterfat content of 
exactly 40 per centum. In February or March of 1941, the market 
administrator issued a table entitled “Factors for Converting Cream 
at 50 Degrees F.”, in which the weight of a 40-quart can of 40-percent 
cream was given as 83.7 pounds. 


CONCLUSIONS 


Reclassifications from Class II-B to Class II-A. 

The order provides, in section 927.3 (a), that milk shall be classi- 
fied “* * * in accordance with the form in which it is held at or 
moved from * * * the plant where received from_ pro- 
ducers * * *”, but that, “When moved as cream * * * toa 
second plant inside or outside of the marketing area, classification 
may be in accordance with the form in which it is held at or moved 
from the second plant.” Subsection (a) provides further that, 
“* * * the only form in which cream received at any plant in 
the marketing area may leave such plant so that the milk from which 
such cream was manufactured may be classified other than in Class 
II-A is in the form of frozen desserts, homogenized mixtures, or 
cream cheese.” Subsection (b) of section 927.3 defines Class II-A 
milk as “* * * all milk the butterfat from which leaves or is 
on hand at a plant in the form of cream, sweet or sour, unless such 
cream is established to have been subsequently so handled or mar- 
keted as to classify such milk in some other class.” It defines Class 
II-B milk as“* * * all milk the butterfat from which leaves or is 
on hand at a plant inthe form of * * * frozen desserts or homog- 
enized mixtures.” Subsection (b) also provides expressly that these 
definitions are “Subject to all of the conditions set forth in paragraph 
(a) of this section * * *.” The word “plant” is not defined in 
either the order or the act. 
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The Department concedes that the claimed II-B classifications are 
proper for all the cream referred to in findings 4 and 5, but maintains 
that the cream referred to in finding 6, which was transferred from 
one truck to another in the street alongside the Ridgewood premises 
of the petitioner, was “held at or moved from” the Ridgewood plant 
(the second plant) within the meaning of the order and must, there- 
fore, be classified in Class II—A. 

It is clear that the cream referred to in finding 6 did not physically 
enter the building or structure which is usually referred to as consti- 
tuting or enclosing the Ridgewood plant of the petitioner. From this 
the petitioner argues that the cream could not have been “held at or 
moved from” the Ridgewood plant. This argument assumes, of course, 
that the Ridgewood plant does not extend beyond the confines of the 
building or structure in which are situated the petitioner’s milk han- 
dling facilities and equipment and that to be “held at or moved from” 
the plant cream must physically enter such building or structure. The 
Department maintains, on the other hand, that the operations which 
took place with respect to the cream referred to in finding 6 occurred 
at such a place and under such conditions as to require a holding that 
the cream was “held at or moved from” the Ridgewood plant. The 
Department’s thought is expressed in its argument that it is sufficient 
for a II-A classification in this case that the cream entered the “orbit” 
of the operations carried on by the petitioner in Ridgewood. 

The conflict thus centers on “plant” and makes necessary a consid- 
eration of the meaning of the word as used in section 927.3 of the 
order and with reference to the particular facts which are presented 
in finding 6. This leads, in turn, to an examination of the meaning 
which has previously been accorded to the word and of the purpose 
for its employment in the order in the particular context here 
concerned. 

Perusal of the cases in which “plant” has received judicial consid- 
eration confirms the word’s lack of a precise legal meaning and estab- 
lishes, as well, that it is not necessarily limited, as the petitioner here 
maintains, to the confines of a particular building or other enclosure.” 
A holding that the meaning of the word is not so restricted and that, 
for present purposes, the petitioner’s Ridgewood plant extends be- 
yond the limits of the building and into the street referred to in 


19 See Otis Elevator Oo. v. Arey-Hauser Co. (1938) 22 F. Supp. 4; In re American Pile 
Fabrics Co. (1935) 12 F. Supp. 86; King v. Union Oil Co, (Ore. 1933) 24 P. (2d) 345; 
Martin v. Matson Navigation Co. (1917) 244 Fed. 976; Wiley v. Solvay Process Co. (N. Y. 
1915) 109 N. E. 606: Lipstein v. Provident Loan Society (1913) 139 N. Y. 8, 799; Old 
Colony Trust Co. v. Standard Beet Sugar Co. (1907) 150 Fed. 677; Cleveland, C., C. & St. 
L. Ry. Co. y. Scott (Ind. 1902) 64 N. E. 896. Compare the holdings in Walter yv. Turtle 
(Ore. 1934) 29 P. (2d) 517, and Mathewson v. Olmstead (Wash. 1923) 218 Pac. 226, on 
the question of whether “plant” includes a public street or highway. These cases, because 
of their origination under Workmen’s Compensation and other acts unrelated to the order 
and act here concerned, do not, of course, constitute controlling authority. 
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finding 6 would not be inconsistent with the meaning which the courts 
have ascribed to the word.” 

But, it may be asked, does the proper administration of the order 
urge such a holding? Is the situation as set forth in finding 6 
significantly different, so far as the administration of the order is 
concerned, from the situation in which cream actually moves into 
the building? 

A ruling here against the petitioner’s position with respect to the 
cream referred to in finding 6 would require generally that any cream 
intended for use in the manufacture of frozen desserts or homogenized 
mixtures (Class II-B) be shipped directly to ice cream companies 
from the country plants of the petitioner, either in the manners 
disclosed in findings 4 and 5 or otherwise. It is obvious that cream 
for which a II-B classification is claimed is not so likely to be 
diverted to uses which take higher classifications when it is shipped 
directly to an ice cream company, as when it is shipped first to a 
place from which milk and cream for many other uses are distributed. 
The likelihood and danger of such a diversion are not, of course, 
appreciably, if at all, less when cream moves to the street referred to 
in finding 6 and is there handled under the supervision and control 
of those persons in charge of operations in the building itself. Thus, 
if the ruling here should sustain the petitioner, the possibility of the 
diversion of Class II-B cream to uses in higher classifications would be 
only partially avoided. In other words, one of the apparent aims of 
the classification provisions of the order in basing classification upon 
the form in which milk is held at or moved from the first or, in certain 
instances, the second plant would be at least partially frustrated by a 
ruling in favor of the petitioner. It is apparent that no such ruling 
should be made so long as the provisions of the order fairly permit, 
as they do, of a different result. 

It is not necessary here to essay a definition of the word “plant” 
and it would seem to be improper to do so in the absence of a defini- 
tion of the word in the legislative regulation under which this pro- 
ceeding arises. It is sufficient, under the circumstances here disclosed, 
to hold that “plant”, as used in section 927.3 of the order, includes 
that part of a street which is adjacent to the building in which the 
handler’s facilities and equipment are situated; on which operations 
are carried on in the handler’s behalf by those who are subject to 
the supervision or control of the persons who carry on operations in 
the building; and which is used for carrying on operations related 
to those which are carried on within the building. 


2 “Plant,” declared the court in the Matson case (footnote 19) may be said to include 
= = pines and territory, together with the appliances and things which go to make 
up the facilities for the execution of the designs and purposes of the enterprise.” In the 
Lipstein opinion (footnote 19) “plant’’ was said to include “* * * anything (as dis- 
tinguished from persons), animate or inanimate, and whether fixed or movable, that is 
regularly used in the conduct of the business of an employer * * * and without which, 
or something of a similar character, such business could not be carried on in the usual and 


ordinary manner.” 
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It must be held, therefore, that the cream referred to in finding 6 
was “held at or moved from” the petitioner’s Ridgewood plant within 
the meaning and intent of the order. 

Failing in its contention that the cream referred to in finding 6 was 
not held at or moved from the Ridgewood plant, the petitioner urges 
that, in view of the conceded use of the cream in the making of frozen 
desserts or homogenized mixtures, classification in Class II-B is 
required by the act. The provision of the act to which the petitioner 
refers authorizes the classification of milk “* * * in accordance 
with the form in which or the purpose for which it isused * * *,” 4 

The validity, under the quoted provision, of the terms of the order 
which premise classification upon the form in which milk is held at or 
moved from the first, or, in certain instances, the second plant has 
been challenged and upheld. See the ruling made on January 5, 1942, 
on the petition of the M. H. Renken Dairy Co. (Doc. No. D-27-17). 
The petitioner’s argument with respect to the validity of the classifi- 
cation provisions of the order is governed by the ruling in that pro- 
ceeding and need not be dwelt upon further here. 

It is concluded, accordingly, that the market administrator was 
required by the order to reclassify in Class II-A the milk from which 
the cream referred to in finding 6 was separated. It is concluded, 
also, that such action and the requirement of the order under which 
it was taken are consonant with the act and are in accordance with 
law. 

The petitioner and the Department agree, and it is concluded, ac- 
cordingly, that the reclassification made by the market administrator 
of the milk referred to in findings 4 and 5 was not authorized by or 
in accordance with the order. 

Reclassifications from Class III-C to Class II-C. 

As is indicated above, the basis of classification under the order is 
the form in which milk is held at or moved from the first plant 
(i. e., the plant where received from producers) or, in certain cases, 
the second plant. Class II-C milk is defined in subsection (b) of 
section 927.3 to be “* * * all milk the butterfat from which 
leaves or is at hand at a plant in the form of cream which is de- 
livered to a purchaser in the special cream area, is not moved as 
cream to a plant in the marketing area or sold in the marketing 
area, and the classification of which is not established in some other 
class.” Class ITI-C milk is defined by the subsection to be “* * * 
all milk the butterfat from which is delivered as cream to a pur- 
chaser outside the special cream area which is not subsequently moved 
back into the special cream area or the marketing area.” These defi- 


™7U.S.C. A. 608¢ (5) (A). 
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nitions are, as indicated, “Subject to all of the conditions set forth 
in paragraph (a) of this section * * *,.” 

The petitioner argues that the milk from which the cream eventu- 
ally moved to Boston was made should be classified in Class I[I—C 
because its handling complied strictly with the definition, quoted 
above, of Class III-C milk, that is to say, because it was delivered 
‘as cream to a purchaser outside the special cream area and not moved 
back into the special cream or marketing area. The petitioner also 
urges that such cream can not be classified in Class II-C because one 
of the conditions of a II-C classification is that milk be delivered 
to a “purchaser in the special cream area.” There was, of course, no 
delivery of the cream here concerned to a purchaser in the special 
cream area, but rather a delivery, unaccompanied by purchase, to a 
second plant of the petitioner in the area. The Department does not 
rest its case, in support of the reclassification made by the market 
administrator, upon the definitions of the classes of milk. It main- 
tains, instead, that the II-C classification is correct because each of 
the definitions is subject to all the conditions set forth in subsection 
(a) of section 927.3. The particular condition referred to by the 
Department is the requirement that, in any event, classification shall 
be determined by the form in which milk is held at or moved from 
the first plant, or in certain instances, the second plant. 

The Department is plainly correct in arguing that the definitions 
of the classes which are contained in the order must be interpreted 
and applied subject to the overmastering requirement of subsection (a) 
that all milk shall be classified according to the form in which it is 
held at or moved from either the first, or, in certain instances, the 
second plant. However, as the Department apparently does not 
realize, to accord a III-C classification to the milk from which the 
cream here concerned was made, would be in strict compliance with 
this requirement, since Class III-C is a classification which includes 
cream, and since the milk from which the cream here concerned was 
made did move from the second plant in the form of cream. The pro- 
visions of the order which require classification to be based upon the 
form in which milk is held at or moved from the plant are not relevant 
to the choice of competing classifications the distinction between which 
is not the form in which milk leaves the plant, but rather the subsequent 
handling and disposition of the milk. In other words, it is no argu- 
ment to say that, because milk leaves a plant in the form of cream it 
must be classified in Class II-C, when the language of the Class I1I-C 
definition also obviously contemplates III-C classifications for milk 
which, inter alia, leaves a plant in the same form. This is particularly 
true where, as here, III-C classifications may plainly be made with 
due regard to the primary precept of subsection (a) that all milk shall 
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be classified in accordance with the form in which it is held at or moved 
from the first plant, or, in certain instances, the second plant. The 
conclusion might be otherwise, of course, if the competing classifica- 
tions involved milk in different forms. 

The question thus becomes one of determining which of the two clas- 
sifications fits more closely the factual situation disclosed in finding 9. 
The answer to this question seems clear. As the petitioner maintains, 
the handling of the cream complied strictly with the definition of 
Class III-C milk because it was “* * * delivered as cream to a 
purchaser outside the special cream area * * * [and] not sub- 
sequently moved back into the special cream area or the marketing 
area.” The handling of cream did not comply with the definition 
of Class II-C milk because it was not “delivered to a purchaser in the 


special cream area * * *,.” 


It is concluded, accordingly, that the market administrator was not 
authorized by the order to reclassify in Class II-C the milk from which 
the cream referred to in finding 9 was made and that such action by 
the market administrator was not in accordance with law. 


Reclassification from Class IV-B to Class III-A. 

The petitioner and the Department agree, and it is concluded, 
accordingly, that the reclassification made by the market administrator 
of the milk referred to in finding 10 was not authorized by or in 
accordance with the order. 

Use of 825 pounds as weight of 40-quart can of 40-percent cream. 

The order makes no specific provision for the weight factor to be 
used by the market administrator in determining the milk equivalent 
of cream. In the absence of such a provision, the market administra- 
tor, with respect to the operations of the petition at its Bear Lake 
plant during October of 1940, assigned a weight of 82.5 pounds to 
each 40-quart can of 40-percent cream which was made from the milk 
received there. The record indicates that, in February or March of 
1941, the market administrator recognized the validity of using the 
figure 83.7 for the purpose for which the figure 82.5 was here em- 
ployed and has since used the higher figure. 

The validity of the market administrator’s use of the figure 82.5 
is attacked by the petitioner upon the grounds that: (1) 40 quarts of 
40-percent cream will actually weigh 83.7 pounds at a temperature of 
50 degrees Fahrenheit **; (2) the market administrator is not per- 
mitted, by the use of the figure 82.5, to presume that a 40-quart can 
contains less than 40 quarts, but, on the contrary, is required to pre- 
sume that it contains what its designation imports, that is, 40 quarts 
of cream; and (3) the market administrator is not authorized, i 













= As has been indicated, 50 degrees Fahrenheit is the maximum temperature permitted 
by the New York City health regulations. 
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computing the milk equivalent of the cream contained in a 40-quart 
can of 40-percent cream, to disregard the recognized actual weight 
of 40 quarts of 40-percent cream. The use of the lower figure is, of 
course, detrimental to the petitioner because it has resulted in a 
plant loss in excess of two percent of the petitioner’s receipts of 
milk at Bear Lake, which excess, under section 927.3 (b) (1) of the 
order, is automatically classified as Class I milk and becomes subject 
to the minimum price for Class I milk. 

The Department concedes the weight of 40 quarts of 40-percent 
cream at 50 degrees Fahrenheit to be 83.7 pounds. It contends, 
however, that “40 quarts of 40-percent cream” are not the same as a 
“40 quart can of 40 percent cream” because a 40 quart can, for vari- 
ous reasons, may not be completely filled. It argues, also that the 
figure 82.5 is accepted by the trade in the New York area as the 
weight of the cream contained in a 40-quart can of 40 percent cream 
and that, in the absence of a showing of the actual weight of the 
cream contained in a can, the use of the figure 82.5 is a reasonable 
administrative practice. 

That “40 quarts of 40-percent cream” are not the same as a “40- 
quart can of 40-percent cream” may be readily agreed. This does 
not, however, ipso facto justify the use of the figure 82.5, which im- 
plies not alone that the two are different, but that a 40-quart can 
uniformly contains /ess than 40 quarts of cream. It would seem 
more reasonable to suppose that a can may contain more, as well as 
less than 40 quarts of cream and, in addition, that the cream may test 
slightly above, as well as slightly below the 40 percent standard. It 
would seem fairer, therefore, to use the figure 83.7, which is the 
recognized weight of precisely 40 quarts of cream testing exactly 40 
percent and at a temperature of 50 degrees Fahrenheit. 

The use of 82.5 pounds as the weight of the cream contained in 
a 40 quart can of 40-percent cream implies, as has been indicated, 
that the can does not contain what its designation indicates. The 
Department has not shown here, however, except by showing the 
use of the figure 82.5, that 40-quart cans are not generally filled or 
that the cream therein does not test 40 percent. It nevertheless states in 
its brief,’ in explaining the failure of handlers to fill their cans, 
that “* * * there are many variations in temperature in load- 
ing the cans, and during the course of their delivery, and experience 
has taught milk dealers that if a 40-quart can of cream is filled 
to its utmost capacity the cream will very often expand and some 
of it be lost.” This argument assumes apparently a disregard by 
handlers of the health regulations, under which a maximum tem- 

*3 To this it might presumably have added the argument that cream may not test precisely 


at 40 percent. 
* Brief filed June 28, 1941, p. 8. 
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perature of 50 degrees Fahrenheit is permitted. It seems more 
reasonable to suppose that, in order to be on the safe side, handlers 
will maintain their cream at even lower temperatures, at which the 
weight is in excess of 83.7 pounds for each 40 quarts and the space 
occupied is smaller. 

It is not clear from the record in this proceeding that, as the 
Department maintains, 82.5 pounds is accepted by the trade in the 
New York area as the weight of a 40-quart can of 40-percent cream. 

As has been pointed out,” the use of the figure 82.5 constitutes 
a refusal by the market administrator to believe that the handler 
has measured correctly the cream which he puts in the can. If the 
market administrator refuses to believe that a can contains 40 quarts 
of 40-percent cream, it is difficult to understand why he should 
accept the handler’s statement of the weight of the cream in the 
‘an, if such weight were available. Because the market adminis- 
trator would apparently be in no better position to compute the 
milk equivalent if the handler had weighed the cream, the force of 
the Department’s argument in justification of the use of the figure 
82.5 as a fair administrative practice, in the absence of a showing 
of the actual weight of the cream, is largely lost. 

It is concluded, accordingly, that the use of the figure 82.5 by the 
market administrator in determining the milk equivalent of cream 
was not authorized by or in accordance with the order. 


ORDER 


In view of the foregoing findings of fact and conclusions: 

(1) the relief requested by the petitioner with respect to the re- 
classifications made by the market administrator of the cream re- 
ferred to in findings 4 and 5 is granted; 

(2) the relief requested by the petitioner with respect to the 
reclassifications made by the market administrator of the cream 
referred to in finding 6 is denied; 

(3) the relief requested by the petitioner with respect to the 
reclassifications made by the market administrator of the cream 
referred to in finding 9 is granted; 

(4) the relief requested by the petitioner with respect to the 
reclassifications made by the market administrator of the milk re- 
ferred to in finding 10 is granted; and 

(5) the relief requested by the petitioner with respect to the use 
by the market administrator, in computing the milk equivalent of 
cream, of 82.5 pounds as the weight of the cream in a 40-quart can 
of 40 percent cream is granted. 

3 See brief filed on behalf of New York Metropolitan Milk Distributors’ Bargaining 


Agency, Inc., p. 13. 
» 


452295—42—VoL. 1, No. 2———2 
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This document, including preliminary statement, findings of fact, 
conclusions, and order, shall be served on the parties (the Adminis- 
trator of Agricultural Marketing and the Administrator of the 
Surplus Marketing Administration, in the case of the Department) 
by registered mail or in person. 

Done at Washington, D. C., this 9th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[SEAL] 

(S) Roserr H. Surexps, 
Assistant to the Secretary of Agriculture. 


(A. D. 45) 
UNITED STATES DEPARTMENT OF AGRICULTURE 


In the matter of the petition of QUEENSBORO FARM Propucts, INC., under sub- 
section (15) (A) of section 8c of Public Act No. 10, 73d Congress, as amended 
and as reenacted and amended by the Agricultural Marketing Agreement 
Act of 1937, as amended, relating to Order No. 27, as amended, order regu- 
lating the handling of milk in the New York metropolitan milk marketing 
area. Before the Secretary of Agriculture. No. D-27-37. 


PRELIMINARY STATEMENT 


Order No. 27, as amended (hereinafter called the “order”),! issued 
pursuant to the Agricultural Adjustment Act (1933), as amended 
and as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1937 (hereinafter called the “act”),? regulates 
such handling of milk by handlers in the New York metropolitan 
milk marketing area as is in interstate commerce or as directly 
burdens, obstructs, or affects interstate commerce. 

By regulations* promulgated in respect of proceedings under 
subsection (15) (A) of section 8c of the act,’ provision is made 
for hearings on written petitions filed by handlers complaining of 
the specific terms or provisions of any order issued by the Secretary 
under the act. 

In accordance with these regulations, Queensboro Farm Products, 
Inc., (hereinafter called the “petitioner”), a handler of milk as 
defined in the order, and, therefore, subject to regulation there- 
under, filed a petition complaining of certain obligations imposed 
by the market administrator ® under the terms of the order which 


1 Title 7, Chap. IX, Secs. 927.1, et seq., Code of Fed. Regs. The events which are con- 
cerned in this proceeding occurred during the period September 1938 to October 1940, in- 
clusive. Hence, the provisions of the original order, which became effective on September 
1, 1938, and of the amended order, which became effective on May 1, 1940, are pertinent. 

27 U.S. C. 601-659, incl. 

3 Gen. Regs., Series D, No. 1 (Title 7, Chap. IX, Secs. 900.100-900.122, incl., Code of Fed. 
Regs. ). 

470.8. C. A. 608e (15) (A). 

5 The market administrator is the officer who administers the order. 
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premise the classification of milk upon the form in which it is held 
at or moved from the first plant (i. e., the plant where received from 
producers) or, in certain instances, the second plant.° 

The Secretary, on the basis of the petition and in accordance with 
the regulations, caused to be given due notice of a hearing to be 
held on May 13, 1941, at New York City, for the purpose of receiving 
evidence concerning the matters put in issue by the petition. How- 
ever, by agreement between the counsel for the petitioner and the 
Department, the hearing was postponed until July 18, 1941, at which 
time it was completed. 

It appeared at the hearings that: During the period from Sep- 
tember 1, 1938, through October of 1940, the petitioner caused to 
be shipped from its country plants at Steamburg and Canastota, 
New York, certain cream and condensed milk which were eventually 
delivered to ice cream companies and others in or near New York 
City and used in the manufacture of frozen desserts or butter. The 
cream and condensed milk which came from the Steamburg plant 
were shipped from there by rail to a terminal in Jersey City, New 
Jersey. There they were picked up, either by trucks of the peti- 
tioner or by other trucks, the services of which had been arranged 
for by the petitioner, and were delivered directly by such trucks to 
the ice cream companies and other purchasers. The cream and 
condensed milk which came from the Canastota plant were trans- 
ported from there by large trucks to Long Island City; New York, 
where the petitioner’s city plant was located. There some of such 
cream and condensed milk was unloaded, placed on a platform in 
the building which enclosed the petitioner’s milk handling facilities 
and equipment in Long Island City, reloaded into smaller trucks, 
and then delivered to the ice cream companies and other purchasers. 
The remainder of the cream and condensed milk from the Canastota 
plant was transferred from the large to smaller trucks in a street 
adjacent to such building, and then delivered to the ice cream com- 
panies and other purchasers. The milk from which both the Steam- 
burg and Canastota cream and condensed milk were made was 
reported by the petitioner, under the order, in classifications appro- 
priate to the use made of it by those who had purchased it from the 
petitioner, but was reclassified by the market administrator in higher 
classifications, upon the ground that it had been “held at or moved 
from” the petitioner’s Long Island City plant in the form of cream 
or condensed milk and must, therefore, be classified accordingly, 
irrespective of the subsequent uses made of it by purchasers from 

6 The provisions of the original order, effective September 1, 1938, and the amended order, 
effective May 1, 1940, though worded a little differently, are not significantly different for 


the purposes of this proceeding. The pertinent provisions of both are set out in the con- 
clusions which appear below herein. 
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the petitioner.’ The reclassifications were accompanied by claims 
against the petitioner for the difference between the value of the 
milk in the classifications originally reported and as reclassified 
by the market administrator. 

Briefs were filed after the hearing on behalf of both the petitioner 
and the Department. In addition, the petitioner submitted requests 
for particular findings and conclusions for consideration by the 
officer who presided at the hearing. 

On November 13, 1941, the presiding officer’s report, containing 
preliminary statement, findings of fact, conclusion, and recom- 
mended ruling, was served on the petitioner and the Department. 
The recommended ruling was adverse to the petitioner with respect 
to the classification of the cream and condensed milk shipped from 
the Canastota plant and on December 13, 1941, exceptions to the 
presiding officer’s report, together with a memorandum in support 
thereof, were filed on behalf of the petitioner. 

Pursuant to a request made by counsel for the petitioner, oral 
argument was heard by the Secretary* in Washington, D. C., on 
December 29, 1941. 


FINDINGS OF FACT 


On the basis of the record in this proceeding and after having 
considered the documents filed and the arguments made herein, 
I hereby find that: 

1. The petitioner, Queensboro Farm Products, Inc. is a corporation 
organized and existing under the laws of the State of New York. 
Its address and principal place of business is 35-13, Forty-first 
Street, Long Island City, New York. 

2. The petitioner, at the time of the events and transactions con- 
cerned in this proceeding, was engaged generally in the purchase, 
manufacture, and distribution of milk and milk products and was 
a handler as defined in the order. 

3. The petitioner, during the period from September 1938 to 
October 1940, inclusive, operated at Steamburg and Canastota, New 
York, plants at which milk was received from producers, and at 
which milk was manufactured into milk products, and operated at 
Long Island City, New York, a plant from which milk and milk 
products were distributed in New York City and vicinity. 

4. The petitioner, during the period from September 1938 to Octo- 
ber 1940, inclusive, caused certain cream and condensed milk to be 
shipped by rail to Jersey City, New Jersey, from its Steamburg 


*The Department has conceded the propriety of the classifications reported by the peti 
tioner for cream shipped from the Steamburg plant. See brief filed October 17, 1941, p. 3. 

8 The oral argument was heard by Robert H. Shields who acts for the Secretary pursuant 
to authority delegated (6 F. R. 5192) under the Act of April 4, 1940 (54 Stat. 81), the 
so-called Schwellenbach Act. 
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plant. Such cream and condensed milk were picked up at the ter- 
minal in Jersey City, either by trucks of the petitioner or by other 
trucks, the services of which had been arranged for by the petitioner, 
and were then delivered directly by such trucks to ice cream com- 
panies and other purchasers, who used such cream and condensed 
milk in the manufacture of frozen desserts or butter. The shipping 
documents which accompanied the cream and condensed milk shipped 
from Steamburg carried the name of the petitioner. 

5. The petitioner, during the period from September 1938 to October 
1940, inclusive, caused certain cream and condensed milk to be trans- 
ported by large reefer trucks from its Canastota plant to Long Island 
City, New York. There the truck sometimes backed into the building 
which enclosed the petitioner’s milk handling equipment and facilities. 
On these occasions, some of such cream and condensed milk was un- 
loaded, placed on a‘platform in the building, subsequently reloaded into 
smaller trucks, and then delivered to ice cream companies and other 
purchasers, who probably used it in the manufacture of frozen desserts 
or butter. The remainder of the cream and condensed milk trans- 
ported from the Canastota plant was transferred from the large reefer 
trucks to smaller trucks in a street adjacent to such building, and then 
delivered to ice cream companies and other purchasers who probably 
used it in the manufacture of frozen desserts or butter. The shipping 
documents which accompanied the cream and condensed milk trans- 
ported from Canastota, (including both that transported via the plat- 
form in the building and that transferred from truck to truck in the 
adjacent street) carried the names of the ice cream companies and other 
purchasers from the petitioner. The books and records kept by the 
petitioner at the Canastota plant indicated that such cream and con- 
densed milk had been sold and sent to such ice cream companies and 
other purchasers. The unloading and reloading in Long Island City 
of the cream and condensed milk transported from the Canastota plant, 
whether it occurred on the platform in the building or in the adjacent 
street, was carried on by or subject to the supervision and control of 
the petitioner’s employees. 


CONCLUSIONS 


The order provided, until May 1, 1940, that milk shall be classified 
“* * * in accordance with its utilization at, or movement from, the 
plant where received from producers * * *”, but that“* * * if 
milk is moved as cream, plain condensed milk or homogenized mix- 
tures from any plant outside the marketing area to any second plant, 
classification of such milk at the first plant may be in accordance with 
its utilization at such second plant.”® After the amendments which 


® Article III, Section 1, of the order effective September 1, 1938. 
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became effective on May 1, 1940, the order provided that all milk shall 
be classified “* * * in accordance with the form in which it is held 
at or moved from * * * the plant where received from producers 
* * * »” but that the classification of milk moved as cream or plain 
condensed milk to a second plant “* * * may be in accordance with 
the form in which it is held at or moved from the second plant.” *° 
It also provided that “* * * the only form in which cream received 
at any plant in the marketing area may leave such plant so that the 
milk from which such cream was manufactured may be classified other 
than in Class II-A is in the form of frozen desserts, homogenized 
mixtures, or cream cheese.” 3? 

The questions here presented are (1) whether the cream and con- 
densed milk referred to in finding 5 were utilized at or “held at or 
moved from” the Long Island City plant of the petitioner within the 
meaning of the provisions quoted above, and (2) whether, if the 
cream and condensed milk were utilized at or “held at or moved from” 
such plant within the meaning of the order, classification may validly 
be based upon that fact, rather than upon the actual utilization of such 
products by purchasers from the petitioner. 

The petitioner contends, with respect to the cream and condensed 
milk referred to in finding 5, that the transfer from truck to truck 
in the street or the pause on the platform or in the building, were 
mere incidents in the continuous movement of the products (evidenced 
by prior consignment) to the purchasers from the petitioner. The 
petitioner argues that, in any event, because the cream and condensed 
milk which were transferred from one truck to another in the adjacent 
street did not physically enter the building in Long Island City in 
which were situated the petitioner’s milk handling facilities and equip- 
ment, such products could not have been utilized at or “held at or 
moved from” the Long Island City plant within the meaning of the 
order. 

The Department argues that the operations which took place with 
respect to the cream and condensed milk referred to in finding 5 
occurred at such places and under such conditions as to require a hold- 
ing that such products were utilized at or “held at or moved from” 
the Long Island City plant of the petitioner. The Department recog- 
nizes that its case with respect to the products which entered the 
building and rested on the platform is stronger than its case with 
respect to Canastota products transferred from truck to truck in the 
street. It is emphatic in maintaining, however, that the latter prod- 
ucts entered the “orbit” of the operations of the petitioner in Long 
Island City and were utilized at or “held at or moved” from the Long 
Island City plant within the meaning of the order. 


10 > 927.3(a) of the order effective May 1, 1940. 
11 
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The ruling made this day on the petition of Grandview Dairy, Inc. 
and Arkport Dairies, Inc. (Doc. No. D-27-32), holds that “plant”, 
within the meaning and intent of the terms of the order here concerned, 
includes that part of a street which is adjacent to the building in which 
the handler’s facilities and equipment are situated; on which opera- 
tions are carried on in the handler’s behalf by those who are subject to 
the supervision or control of the persons who carry on operations in 
the building; and which is used for carrying on operations related to 
those which are carried on within the building. While there have 
been pointed out some features of the instant case, which, in the peti- 
tioner’s view, differentiate this from the Grandview case, none of the 
additional points urged by the petitioner appears either to require or 
to warrant a different result. It must be held, accordingly, that the 
cream and condensed milk transferred from truck to truck in the adja- 
cent street and, a fortiori, the cream and condensed milk which physi- 
cally entered the building or rested on the platform, were utilized at 
or “held at or moved from” the Long Island City plant of the petitioner 
within the meaning and intendment of the order. 

But the petitioner maintains, in the alternative, that a construc- 
tion of the order under which classification depends upon the form 
in which milk is held at or moved from a plant is contrary to the 
provisions of the act. It is said that a statutory direction to classify 
milk “* * * jin accordance with the form in which or the pur- 
pose for which it is used * * *”* does not permit classification 
to be conclusively determined by the form in which milk is held at 
or moved from a plant. This question has been answered adversely 
to the petitioner’s position by the ruling made on Januury 5, 1942, 
on the petition of the M. H. Renken Dairy Company (Doc. No. 
D-27-17). The only new argument raised by the petitioner stems 
from the doctrine announced in the Zynch™ and Miller** cases. 
These cases involved so-called interpretative regulations issued under 
statutes which did not purport to delegate legislative power, rather 
than legislative regulations, such as the order, to which the act 
gives the force and effect of law.° They are, therefore, clearly 
distinguishable.’* 

It is concluded, accordingly, that the market administrator was 
required by the order to reclassify the milk from which the cream 
and condensed milk referred to in finding 5 were made. It is con- 
cluded, also, that such action and the requirement of the order under 
which it was taken are consonant with the act and are in accordance 
with law. 


27.U.8.C. A. 608e (5) (A). 

18 265 U. 8. 315 (1924). 

14294 U. S. 435 (1935). { ; 

15 Violations of the order may be enjoined (7 U. S. C. A. 608a (6)) and entail criminal 
penalties (7 U. S. C. A. 608¢ (14)). 

18 See Lee, Legislative and Interpretative Regulations (1940), 29 Geo. L. J. 1. 
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ORDER 


In view of the foregoing findings of fact and conclusions, the relief 
requested by the petitioner is denied and the petition is dismissed. 

This document, including preliminary statement, findings of fact, 
conclusions, and order, shall be served on the parties (the Adminis- 
trator of Agricultural Marketing and the Administrator of the 
Surplus Marketing Administration, in the case of the Department) 
by registered mail or in person. 

Done at Washington, D. C., this 9th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[sea] (S) Rosert H. Surexps, 
Assistant to the Secretary of Agriculture. 
Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 
the Act of April 4, 1940 (54 Stat. 81; 6 F. R. 5192). 


(A. D. 46) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


In the Matter of the Petition of CLoverLAND Datry Propucts Company, INc., 
et al., under Section 8c (15) (A) of Public Act No. 10, 73d Congress, as 
amended and as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1937, as amended, relative to Order No. 42, as amended, 
order regulating the handling of milk in the New Orleans, Louisiana, 
marketing area. Before the Secretary of Agriculture. No. D-42-1. 


ORDER DISMISSING PETITION 


The petitioners, Cloverland Dairy Products Company, Inc., et al., 
having so requested, the petition filed herein on May 5, 1941, and 
the supplemental petition filed herein on August 27, 1941, are hereby 
dismissed without prejudice. 

This order shall be served on the parties (the Administrator of 
Agricultural Marketing and the Administrator of the Surplus Mar- 
keting Administration, in the case of the Department) by registered 
mail or in person. 

Done at Washington, D. C., this 9th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[sEAL | (S) Rosert H. Surexps, 

Assistant to the Secretary of Agriculture. 

Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 

the Act of April 4, 1940 (54 Stat. 81; 6 F, R. 5192). 


(A. D. 47) 


UNITED STATES DEPARTMENT OF AGRICULTURE 


In the Matter of the Petition of Kroetts Bros., Lrp., under section 8c (15) (A) 
of Publie Act No. 10, 73d Congress, as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937, relating to Order 
No. 2, order regulating the handling of oranges and grapefruit grown in the 
States of California and Arizona. Before the Secretary of Agriculture. 


No. D-2-7. 
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PACKERS 









ORDER DISMISSING PETITION 





The petitioner, Kroells Bros., Ltd., having so requested, the peti- 
tion filed herein is hereby dismissed without prejudice. 

This order shall be served on the parties (the Administrator of 
Agricultural Marketing and the Administrator of the Surplus Mar- 
keting Administration, in the case of the Department) by registered 
mail or in person. 

Done at Washington, D. C., this 19th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Roserr H. Suretps, 

Assistant to the Secretary of Agriculture. 

Acting Pursuant to Authority Delegated by the Secretary of Agriculture under 

the Act of April 4, 1940 (54 Stat. 81; 6 F. R. 5192). 













(A. D. 48) 






UNITED STATES OF AMERICA 







BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Service, P. & S. Docket No. 1414 
















In re: PowELL Povuttry CorpoRATION, Respondent. Proceedings, Findings of 


Fact, and Order. 










PROCEEDINGS 


On August 20, 1941, the Chief of the Agricultural Marketing Service 
issued an inquiry and notice of hearing alleging that the Powell 
Poultry Corporation, subsequently referred to as the respondent, 
has violated and is violating the Packers and Stockyards Act, 1921, as 
amended (7 U. S. C. 1940, ed. 181). It was alleged, in substance, 
that a license was issued to the respondent to engage in the business 
of buying, selling, and handling live poultry in interstate commerce 
at New York, New York, a city designated by the Acting Secretary 
of Agriculture, in an order dated October 9, 1935, effective November 
25, 1935, as being subject to the provisions of Title V of the act. 
The license granted to the respondent was upon a showing that. its 
financial condition would enable it to fulfill the obligations that it 
would incur as a licensee, and since the issuance of the license its 
financial condition has become so impaired as to make it impossible 
for it to discharge the obligations it currently incurs in its operations 
as a licensee. 

A hearing was held before John C. Brooke, an examiner of this 
Department, at New York, New York, on October 22, 1941. At the 
hearing the Government was represented by C. E. Miles, Office of the 
Solicitor, Department of Agriculture, and Milton E. Sahn, 225 Broad- 
way, New York, New York, appeared for the respondent. 
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An accountant for the Department testified at the hearing, and 
the two financial audits prepared by him were introduced in evidence 
as Government Exhibits Nos. 1 and 2. Each of these exhibits indi- 
cated that the respondent was unable to fulfill the obligations incurred 
in the handling of live poultry. 

The record showed that up to October 3, 1941, the respondent had 
a deficit in its free working capital to such an extent that it was 
not entitled to retain its license under Title V of the statute and 
the rules and regulations of the Department; and that as of July 18, 
1941, additional capital was necessary to meet the requirements of 
the Department in the amount of $8,440.29. The respondent offered 
to furnish assurance, that is, a second mortgage given to suitable 
trustees, that the financial obligations of the corporation would be met. 
The respondent, through its president, testified that it was willing 
to offset $2,218, being loans receivable to officers of the corporation, 
against loans payable of $8,000, and was further willing to have the 
loans receivable, in the amount of $2,218, stricken from the books; 
and that it was willing to subordinate its claim of $5,781.90 to any 
and all claims of any creditor of the corporation. To the offer made 
by the respondent Government counsel objected on the ground that 
the offer made as of that day did not constitute a defense to the 
complaint made. 

The Government accountant, upon being recalled, testified that if 
the facts set out in the respondent’s affidavit, which was received in 
evidence as Respondent’s Exhibit No. 1, had existed as of the date 
of his financial audit, there would be a deficit in the amount of 
$391.40. 

Counsel for the Government filed suggested findings of fact, and 
in lieu of filing suggested findings of fact by respondent’s counsel, 
he has submitted a letter dated November 3, 1941, enclosing a trust 
fund agreement executed by Joseph Hirshon as surety in favor of 
the respondent. This trust fund agreement has as collateral a second 
mortgage, and under the regulations the Chief of the Agricultural 
Marketing Service may accept a trust fund agreement in lieu of 
bond, which is found to afford substantially equivalent protection. 
The Agricultural Marketing Service does not consider second mort- 
gages as equivalent to bonds and therefore the trust fund agreement 
can not be considered as substantially equivalent to a bond. 

A copy of the examiner’s report was served on the parties and no 
exceptions have been filed. 


FINDINGS OF FACT 


1. New York, New York, is a city, market or place duly designated 
by the Acting Secretary of Agriculture as coming within the pro- 
visions of Title V of the Packers and Stockyards Act. 
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2. On July 9, 1937, a license, No. 974, to engage in the business of 
buying, selling, and handling live poultry in interstate commerce 
at New York, New York, was granted to the respondent. 

3. As of the date of the hearing, the respondent was not entitled 
to retain the license previously issued to it, since there was a deficit 
in its free working capital of $8,391.40, and on July 18, 1941, as shown 
by Government Exhibit No. 2, a deficit of $8,440.29; that the agree- 
ment signed by Dave Hirshon reduced the amount of the deficit to 
$319.40; and that the second mortgage submitted by the respondent 
is not an assurance or guarantee of financial ability, such as is ac- 
ceptable to the Department. 

4, An audit was made by an accountant of the Government of the 
records of the respondent as of January 2, 1942. The audit shows 
that the respondent is financially able to fulfill the obligations that he 
incurs as a licensee. 

















ORDER 


Ir Is Orperen that the license of the Powell Poultry Corporation to 
buy, sell, and handle live poultry under the act be, and the same 
hereby isrevoked. Such revocation shall, however, be held in abeyance 
so long as the respondent maintains sufficient free current assets in 
excess of its current liabilities to equal 25 percent of its average weekly 
purchases or posts with the Department a satisfactory surety bond or 
its equivalent. Such revocation may be made effective at any time 
by supplemental order herein without further hearing, but with at 
least five days’ notice to the respondent, if the Secretary of Agriculture 
finds from an official audit that the respondent has insufficient current 
assets to meet such requirements. 

Ir Is FurrHer Orperep that a copy hereof be served upon the re- 
spondent by registered mail, or in person, and that this order shall 
become effective ten days from and after such completed service. 

Done at Washington, D. C., this 5th day of February, 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ sEAL] (S) Grover B. Hix, 
Assistant Secretary of Agriculture. 





















(A. D. 49) 


UNITED STATES OF AMERICA 







BEFORE THE SECRETARY OF AGRICULTURE 





Agricultural Marketing Service, P. & S. Docket No. 402 






In re: C. H. ACKER doing business as C. H. AcKer & Co. et al., Petitioners. Order 
Denying Petition. 


On November 8, 1941, members of the Chicago Live Stock Exchange, 
petitioners in this proceeding, filed a petition for a reconsideration of 
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the orders heretofore entered in this docket. A copy of said petition 
was duly served upon the Agricultural Marketing Service, who filed 
an answer thereto urging that the petition for reconsideration be 
denied. 

On January 13, 1942, the request for oral argument was granted. 
Argument was made on January 26, 1942. Upon consideration of the 
petition, the answer filed thereto, and the argument, it appears that 
the petitioners have failed to show any error of any kind, of either 
fact or law, nor have the petitioners set forth any basis which would, 
in my opinion, warrant a reconsideration of the orders entered on 
July 27, 1940, June 28, 1941, and November 27, 1941. 


ORDER 


Ir Is Orperep that the petition of the members of the Chicago Live 
Stock: Exchange: for a reconsideration of theorders* heretofore entered 
in this docket be, and hereby is, denied. 

Ir Is Furtuer Orperep that a copy hereof shall be served upon the 
petitioners by registered mail, and that this order shall become effective 
ten days from the date it is signed. 

Done at Washington, D. C. this 13th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[sEAL] (S) Grover B. H1, 

Assistant Secretary of Agriculture. 


(A. D. 50) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S. Docket No. 1406 


In re: CHATHAM SQUARE LIVE PouLtry MARKET, INC., trading and doing business 
as WinG CHone Co., Applicant. Proceedings, Findings of Fact, Conclusions, 
and Order. 


PROCEEDINGS 


On August 22, 1941, a notice of hearing and order to show cause 
was issued by C. W. Kitchen, Chief, Agricultural Marketing Service, 
pursuant to the provisions of the Packers and Stockyards Act, 1921, 
as amended (7 U.S. C. 1940 ed. 181), and the rules of practice pro- 
mulgated thereunder (9 C. F. R. 202.6 (b); 6 F. R. 3137), for the 
purpose of affording the applicant, Chatham Square Live Poultry 
Market, Inc., ttading and doing business as Wing Chong Co., an 
opportunity to show that it was financially able to fulfill the obliga- 
tions that it would incur as a licensee under the act. It was alleged 
in the order to show cause that there was reason to believe that the 
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applicant was unfit to receive a license because the information sub- 
mitted with its application, dated August 2, 1941, was insufficient to 
show that it was financially able to fulfill the obligations it would 
incur as a licensee. 

A hearing on the matter was held in New York, New York, on 
September 27, 1941, before John J. Curry, an examiner of the Depart- 
ment. C. E. Miles, Office of the Solicitor, Department of Agricul- 
ture, appeared for the Department. No appearance was entered 
on behalf of the applicant. 

At the hearing, an accountant of the Agricultural Marketing 
Service testified that on June 4, June 7, and July 22, 1941, he called 
at the business address of the applicant and spoke to Mr. Eugene Moy 
who professed to be an officer of the corporation and asked to see 
the books and records in order to make an audit thereof. On all 
three of these dates, Mr. Moy informed the witness that his books 
and records had not been translated from Chinese into English. On 
June 4 and June 7, he informed the witness that he had made ar- 
rangements with an accountant to translate the books and set them 
up in English, and that he would be willing to let the accountant 
have the records in order to make the audit. He indicated that the 
books would be set up by July 22, 1941. When the witness called 
on Mr. Moy, on that date, he was informed that he had been unable 
to get the books set up as planned. Because of the applicant’s fail- 
ure to furnish the accountant with adequate books and records, it was 
impossible to make an audit of its financial condition, 

Title V of the act provides, in effect, that live poultry licenses 
shall be issued only to those who are financially able to fulfill the 
obligations that they would incur as licensees under the act (7 U.S. C. 
§ 218a (b)). Pursuant to this provision, the Department has issued 
licenses only to applicants who, as a minimum, have free current 
assets in excess of current liabilities in an amount equal to one-fourth 
of their average weekly purchases, or who, in lieu thereof, post a 
satisfactory surety bond or its equivalent. 

The report of the examiner was issued in due course and served 
upon the parties to the proceeding. No exceptions thereto were filed 
by either party. 

FINDINGS OF FACT 


1. By order of the Acting Secretary of Agriculture, dated October 
&, 1935, effective November 25, 1935, the city of New York, New York, 
was designated as a live poultry market under the provisions of 
Title V of the Packers and Stockyards Act, 1921, as amended. 

2. On August 2, 1941, the Chatham Square Live Poultry Market, 
Inc., trading and doing business as Wing Chong Co., filed an appli- 
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cation for a license to engage in the business of buying and selling 
live poultry in interstate commerce at New York, New York. 

3. No information was submitted with the application, nor has any 
Government representative been able to obtain any information rela- 
tive to the financial status of the applicant whereby its fitness to 
receive a license could be determined. 


CONCLUSIONS 


It is concluded that the applicant has failed to comply with section 
401 of the act in that it has failed to furnish adequate books and 
records of its operations so that an audit of its financial condition 


could be made. 
ORDER 


Ir Is Orperep that the application of Chatham Square Live Poultry 
Market, Ine., trading and doing business as Wing Chong Co., for a 
license under the provisions of the act be, and the same hereby is, 
denied, and the applicant is hereby informed that engaging in any 
activity specified in the act with respect to live poultry in a desig- 
nated city, place, or market without a valid and effective license is a 
violation of the statute, punishable by fine or imprisonment, or both. 

Ir Is Furrner Orperep that this order be served upon the appli- 


cant by registered mail and become effective thirty days from the 
date it is signed. 
Done at Washington, D. C., this 13th day of February, 1942. 
Witness my hand and seal of the Department of Agriculture. 
[SEAL ] (S) Grover B. Hut, 
Assistant Secretary of Agriculture. 


(A. D. 51) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S. Docket No. 1395 


In re: CHuRCH AVENUE PovLTRyY CoMPANY, INc., Respondent. Proceedings, 
Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 
On July 18, 1941, an inquiry and notice was issued by C. W. 
Kitchen, Chief, Agricultural Marketing Service, pursuant to the pro- 
visions of Title V of the Packers and Stockyards Act, 1921, as 
amended (7 U. S. C. 1940 ed. 181), and the rules of practice pro- 





A.D. 51 PACKERS AND STOCKYARDS ACT, 1921 159 


mulgated thereunder (9 C. F. R. 202.6 (b); 6 F. R. 3137), for the 
purpose of determining the financial condition of the respondent, a 
licensee under the act. A hearing on the matter was held in New 
York, New York, on September 25, 1941, before an examiner desig- 
nated by the Secretary. C. E. Miles, Office of the Solicitor, Depart- 
ment of Agriculture, appeared for the Department, and Henry Lipkin 
of the accounting firm of Lipkin & Lipkin, 249 West 34th Street, New 
York, New York, appeared for the respondent. 

In due course the examiner issued his report recommending that 
the license of the respondent be revoked. Neither party to the pro- 
ceeding filed any exceptions to the report. 

Title V of the act provides, in effect, that live poultry licenses shall 
be issued only to those who are financially able to fulfill the obliga- 
tions that they would incur as licensees under the act (7 U. S. C. 
§ 218a (b)). Pursuant to this provision, the Department has issued 
licenses only to applicants who, as a minimum, have free current 
assets in excess of current liabilities in an amount equal to one-fourth 
of their average weekly purchases, or who, in lieu thereof, post a 
satisfactory surety bond or its equivalent. Applicants who have 
received licenses upon a satisfactory showing of their financial condi- 
tion are required thereafter to maintain the prescribed financial 
standard in order to maintain their licenses. Experience has shown 
that, where licensees continue to operate with less than the required 
amount of working capital, they very frequently are unable to pay for 
live poultry purchased on credit and that, as a result, producers 
sustain losses and consumers pay the enhanced costs which title V of 
the act was designed to prevent. 

An audit of the respondent’s books and records, prepared by an 
accountant of the Department, showed that, as of March 14, 1941, 
the respondent had current assets of $1,304.12, and current liabilities 
of $7,228.17, leaving a deficit of $5,924.05. The average weekly pur- 
chases of the respondent amounted to $4,702.87. One-fourth of the 
firm’s average weekly purchases amounts to $1,175.72. The total of 
this sum and the deficit of $5,924.05, referred to above, amounts to 
$7,099.77, the additional capital needed to meet the requirements of 
the Department. The accuracy of the figures shown in the audit was 
not questioned by the respondent. The record thus shows that, as of 
March 14, 1941, the respondent did not have the free working capital 
required by the Department. The fact that it purchased live poultry 
on and around March 14, 1941, when its free current assets did not 
exceed its current liabilities in an amount at least equal to 25 percent 
of its average weekly purchases, is a violation of the act for which 


its license should be revoked (7 U. S. C. § 218 (d)). 
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The trust fund agreement which the respondent offered to submit, 
under which property having a value of $52,000, but encumbered by 
a mortgage in the amount of $22,150, was offered as security, cannot 
be accepted as the substantial equivalent of a bond written by a 
recognized surety company. 


FINDINGS OF FACT 


1. By order of the Acting Secretary of Agriculture, dated October 
8, 1935, effective November 25, 1935, the city of New York, New York, 
was designated as a live poultry market under the provisions of 
Title V of the Packers and Stockyards Act, 1921, as amended. 

2. On November 21, 1938, a license, No. 1919, to engage in the 
business of buying, selling, and handling live poultry in interstate 
commerce at New York, New York, was granted to the respondent 
upon a showing that its financial condition would enable it to fulfill 
the obligations it would incur as a licensee under the Act. 

3. As of March 14, 1941, the respondent’s current liabilities ex- 
ceeded its current assets by the sum of $5,924.05. One-fourth of its 
average weekly purchases amounted to $1,175.72, so that the respond- 
ent failed to meet the financial requirements of the Department by 
the amount of $7,099.77. 


CONCLUSIONS 


It is concluded that the respondent violated section 502b of the 
act by purchasing live poultry on March 14, 1941, when it did not 
have posted with the Department a satisfactory bond or its equivalent, 
and its free current assets failed to exceed its current liabilities in an 
amount equal to one-fourth of its average weekly purchases of live 
poultry; and that its license should, therefore, be revoked. 


ORDER 


Ir Is Orperep that the license of the respondent, Church Avenue 
Poultry Company, Inc., 3823-13th Avenue, Brooklyn, New York, be, 
and the same hereby is, revoked, and the respondent is hereby in- 
formed that engaging in any activity specified in the act with respect 
to live poultry in a designated city, place, or market without a valid 
and effective license is a violation of the statute, punishable by fine 
or imprisonment, or both. 

Ir Is Furruer Orperen that this order be served upon the respond- 
ent by registered mail and become effective 30 days from the date it is 
signed. 

Done at Washington, D. C., this 13th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL ] (S) Grover B. Hi11, 

Assistant Secretary of Agriculture. 
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(A. D. 52) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Service, P. & S. Docket No. 1405 


In re: CHRYSTIE STREET LIVE POULTRY MARKET, INO., trading and doing business 
as Wine Sane Co., Applicant. Proceedings, Findings of Fact, Conclusions, 
and Order. 


PROCEEDINGS 


On August 22, 1941, a notice of hearing and order to show cause was 
issued by C. W. Kitchen, Chief, Agricultural Marketing Service, pur- 
suant to the provisions of Title V, of the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 1940 ed. 181), and the rules of practice 
promulgated thereunder (9 C. F. R. 202.6 (b) ; 6 F. R. 3137), for the 
purpose of affording the applicant an opportunity to show that it is 
financially able to fulfill the obligations that it would incur as a licensee 
under the act. A hearing on the matter was held in New York, New 
York, on September 27, 1941, before an examiner designated by the 
Secretary. C. E. Miles, Office of the Solicitor, Department of Agri- 
culture, appeared for the Department. No appearance was entered 
on behalf of the applicant. 

At the hearing, an accountant of the Agricultural Marketing Service 
testified that on June 4, June 7, and July 22, 1941, he called at the 
business address of the applicant and spoke to Mr. Eugene Moy who 
professed to be an officer of the corporation and asked to see the books 
and records in order to make an audit thereof. On all three of these 
dates, Mr. Moy informed the witness that his books and records had not 
been translated from Chinese into English. On June 4 and June 7, 
he informed the witness that he had made arrangements with an ac- 
countant to translate the books and set them up in English, and that 
he would be willing to let the accountant have the records in order to 
make the audit. He indicated that the books would be set up by July 
22,1941. When the witness called on Mr. Moy on that date, he was 
informed that he had been unable to get the books set up as planned. 
Because of the applicant’s failure to furnish the accountant with 
adequate books and records, it was impossible to make an audit of its 
financial condition. 

Title V of the act provides, in effect, that live poultry licenses shall 
be issued only to those who are financially able to fulfill the obligations 
that they would incur as licensees under the act (7 U.S. C. § 218a (b)). 
Pursuant to this provision, the Department has issued licenses only 
to applicants who, as a minimum, have free current assets in excess of 
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current liabilities in an amount equal to one-fourth of their average 
weekly purchases, or who, in lieu thereof, post a satisfactory surety 
bond or its equivalent. 

The report of the examiner was issued in due course and served upon 
the parties to the proceeding. No exceptions thereto were filed by 
either party. 

FINDINGS OF FACT 


1. By order of the Acting Secretary of Agriculture, dated October 
8, 1935, effective November 25, 1935, the city of New York, New York, 
was designated as a live poultry market under the provisions of Title 
V of the Packers and Stockyards Act, 1921, as amended. 

2. On August 2, 1941, the Chrystie Street Live Poultry Market, 
Inc., trading and doing business as Wing Sang Co., filed an application 
under the provisions of the act for a license to engage in the business 
of buying and selling live poultry in interstate commerce at New York, 
New York. 

3. The applicant has failed to furnish adequate books and records 
of its operations so that an audit of its financial condition could be 
made. 

CONCLUSIONS 


It is concluded that the applicant has failed to comply with section 
401 of the act in that it has failed to furnish adequate books and records 
of its operations so that an audit of its financial condition could be 
made, 

ORDER 


Ir Is Orperep that the application of the Chrystie Street Live 
Poultry Market, Inc., trading and doing business as Wing Sang Co., 9 
Chrystie Street, New York, New York, for a license under the act be, 
and the same hereby is denied, and the applicant is hereby informed 
that engaging in any activity specified in the act with respect to live 
poultry in a designated city, place, or market without a valid and effec- 
tive license is a violation of the statute, punishable by fine or imprison- 
ment, or both. 

Ir Is FurtHer Orperen that this order be served upon the applicant 
by registered mail and become effective 30 days from the date it is 
signed. 

Done at Washington, D. C., this 13th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 


[seau] (S) Grover B. Hm, 
Assistant Secretary of Agriculture. 
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(A. D. 53) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Service, P. & S. Docket No. 1396 


In re: G. & G. Live Poutrry Market, INc., Respondent. Proceedings, Findings 
of Fact, Conclusions, and Order. 


PROCEEDINGS 


On July 18, 1941, an inquiry and notice was issued by C. W. 
Kitchen, Chief, Agricultural Marketing Service, pursuant to the 
provisions of “Title V of the Packers and Stockyards Act, 1921, as 
amended (7 U. S. C. 1940 ed. 181), and the rules of practice pro- 
mulgated thereunder (9 C. F. R. 202.6 (b); 6 F. R. 3137), for the 
purpose of determining the financial condition of the respondent, 
a licensee under the act. A hearing on the matter was held in New 
York, New York, on September 25, 1941, before an examiner desig- 
nated by the Secretary. C. E. Miles, Office of the Solicitor, Depart- 
ment of Agriculture, appeared for the Department, and I. Goldwitz, 
president of the respondent company, appeared in its behalf. 

In due course, the examiner issued his report recommending that 
the license of the respondent be revoked. A copy of the report was 
served upon each of the parties to the proceeding. Neither party 
filed exceptions to the report. 

Title V of the act provides, in effect, that live poultry licenses 
shall be issued only to those who are financially able to fulfill the 
obligations that they would incur as licensees under the act (7 U.S. C. 
§ 218a (b)). Pursuant to this provision, the Department has issued 
licenses only to applicants who, as a minimum, have free current 
assets in excess of current liabilities in an amount equal to one- 
fourth of their average weekly purchases, or who, in lieu thereof, 
post a satisfactory surety bond or its equivalent. Applicants who 
have received licenses upon a satisfactory showing of their financial 
condition are required thereafter to maintain the prescribed finan- 
cial standard in order to maintain their licenses. Experience has 
shown that, where licensees continue to operate with less than the 
required amount of working capital, they very frequently are unable 
to pay for live poultry purchased on credit and that, as a result, 
producers sustain losses and consumers pay the enhanced costs which 
Title V of the act was designed to prevent. 

An audit of the respondent’s books and records, prepared by an 
accountant of the Department, showed that, as of May 23, 1941, the 
respondent’s current liabilities exceeded its current assets by the 
sum of $4,006.22. Its average weekly purchases of live poultry 
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amounted to $3,147.47. One-fourth of the respondent’s average 
weekly purchases amounts to $786.87. The total of this sum and the 
deficit of $4,006.22, referred to above, amounts to $4,793.09, the ad- 
ditional capital needed to meet the requirements of the Department. 
The accountant for the Government, in his testimony, stated that 
subsequent to the date of the audit the respondent had reduced its 
obligations by the sum of approximately $380, which applied against 
$4,793.09, would still leave a deficit in free working capital amount- 
ing to $4,413.09. The accuracy of the figures shown in the audit 
was not questioned by the respondent. The record in this case shows 
that, as of May 23, 1941, and for a considerable period of time prior 
thereto the respondent did not have the free working capital re- 
quired by the Department. The fact that it purchased live poultry 
during this period, when its free current assets did not exceed its 
current liabilities in an amount at least equal to 25 percent of its aver- 
age weekly purchases, is a violation of the act for which its license 
should be revoked (7 U.S. C. § 218 (d)). 


FINDINGS OF FACT 


1. By order of the Acting Secretary of Agriculture, dated October 
8, 1935, effective November 25, 1935, the city of New York, New 
York, was designated as a live poultry market under the provisions 


of Title V of the Packers and Stockyards Act, 1921, as amended. 

2. On May 20, 1938, a license, No. 1733, to engage in the business 
of buying, selling, and handling live poultry in interstate commerce 
at New York, New York, was granted to. the respondent upon a 
showing that its financial condition would enable it to fulfill the 
obligations it would incur as a licensee under the act. 

3. As of May 23, 1941, the respondent required the sum of $4,413.09 
additional capital to meet the financial requirements of the Depart- 
ment. 

CONCLUSIONS 

It is concluded that the respondent repeatedly violated section 
502b of the act by purchasing live poultry on and prior to May 23, 
1941, when it did not have posted with the Department a satisfactory 
bond, or its equivalent, and its free current assets failed to exceed 
its current liabilities in an amount equal to one-fourth of its average 
weekly purchases of live poultry; and that its license should, there- 


fore, be revoked. 
ORDER 


Ir Is Orverep that the license of the respondent, G. & G. Live 
Poultry Market, Inc., 1315 Ocean Avenue, Ozone Park, Long Island, 
New York, to handle live poultry in interstate commerce at New 
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York, New York, be, and the same hereby is, revoked, and the re- 
spondent is hereby informed that engaging in any activity specified 
in the act with respect to live poultry in a designated city, place, 
or market without a valid and effective license is a violation of the 
statute punishable by fine or imprisonment, or both. 

Ir Is Furruer Orverep that this order be served upon the respond- 
ent by registered mail and become effective 30 days from the date 
it is signed. 

Done at Washington, D. C., this 13th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 

fsEaL] (S) Grover B. Hir1, 


Assistant Secretary of Agriculture. 


(A. D. 54) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S. Docket No. 1407 


In re: JAcK HASENFRATz and DAvip TURETSKY, copartners, trading and doing 
business as Erton Pouttry Market, Applicants. Order Granting License. 
On August 16, 1941, a notice of hearing and order to show cause 

under the Packers and Stockyards Act, 1921, as amended (7 U. S. C. 
1940 ed. 181), was issued against the above-named persons directing 
them to show cause why their application for a license for the 
buying and selling cf live poultry in the cities of New York, New 
York, and Jersey City, New Jersey, should not be denied. It was 
alleged that there was no reason to believe that the applicants were 
unfit to receive a license to engage in the activities, for which they 
had applied, because the information submitted with their applica- 
tion was insufficient to show that they were financially able to 
fulfill the obligations they would incur as licensees under the act. 

On September 27, 1941, a hearing on the matter was held at New 
York, New York, before John J. Curry, an examiner designated by 
the Assistant Secretary of Agriculture. C. E. Miles, Office of the 
Solicitor, appeared for the Department, and Jack Hasenfratz ap- 
peared on behalf of the applicants. Judicial netice was taken of 
the designation of New York, New York, and Jersey City, New 
Jersey, as cities, markets, or places coming within the provisions of 
title V of the act. 

Title V of the act provides, in effect, that live poultry licenses 
should be issued only to those who are financially able to fulfill the 
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obligations that they would incur as licensees under the act (7 
U. S. C. § 218a(b)). Pursuant to this provision, the Department 
has issued licenses only to applicants who, as a minimum, have free 
current assets in excess of current liabilities in an amount equal to 
one-fourth of their average weekly purchases, or who, in lieu thereof, 
post a satisfactory surety bond or its equivalent with the Depart- 
ment. Applicants who have received licenses upon a satisfactory 
showing of their financial condition are required thereafter to main- 
tain the prescribed financial standard in order to maintain their 
licenses. Experience has shown that, where licensees continue to 
operate with less than the required amount of working capital, they 
vety frequently are unable to pay for live poultry purchased on 
credit and that, as a result, producers sustain losses and consumers 
pay the enhanced costs which title V of the act was designed to 
prevent. 

Three audits of the applicants’ books and records were received 
in evidence at the hearing. They show that, as of May 30, July 11, 
and September 12, 1941, the applicants needed $1,519.19, $1,539.20, 
and $490.77, respectively, to meet the financial requirements of the 
Department. It will thus be seen that the applicants on these dates 
were not entitled to receive a license under the act. 

Since the date of the hearing, the applicants have submitted to 
the Department documentary evidence showing that Evelyn Hasen- 
fratz, wife of Jack Hasenfratz, had subordinated an obligation due 
her by the applicants in the amount of $490. The effect of this 
subordination is that the applicants have met substantially the 
financial standard required of licensees by the Department. 

It is concluded that the order to show cause issued herein should 
be dismissed and the applicants be granted a license. 

























ORDER 


Ir Is Orvexep that Jack Hasenfratz and David Turetsky, copart- 
ners, trading and doing business as Elton Poultry Market, be granted 
a license under title V of the act to handle live poultry in New York, 
New York, and Jersey City, New Jersey. 

Ir Is Furruer Orverep that a copy of this order be served upon 
the applicants by registered mail. 

Done at Washington, D. C., this 13th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[SEAL] (S) Grover B. Hu1, 
Assistant Secretary of Agriculture. 
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(A. D. 55) 
UNITED STATES OF AMERICA 
3EFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S. Docket No. 1416 


In re: NATHANIEL Levit, doing business as ACME PouLtry CoMPpANy, Respondent. 
Proceedings, Findings of Fact, and Order. 


PROCEEDINGS 


On August 19, 1941, an inquiry and notice was issued by the Chief 
of the Agricultural Marketing Service, pursuant to provisions of Title 
V of the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 1940 
ed. 181), ordering a hearing for the purpose of determining whether 
Nathaniel Levit, doing business as the Acme Poultry Company, the 
respondent, had violated the act. 

It was alleged that on March 6, 1941, a license, No. 2296, to engage 
in business of buying, selling, and handling live poultry in interstate 
commerce at Philadelphia, Pennsylvania, was granted to the re- 
spondent upon a showing that his financial condition would enable 
him to fulfill the obligations he would incur as a licensee, and that 
since the issuance of the license his financial condition has become so 
impaired as to make it impossible for him to discharge the obligations 
he currently incurs as a licensee. 

Upon due notice to the respondent a hearing was begun in Philadel- 
phia, Pennsylvania, on October 21, 1941. At the request of the re- 
spondent, it was continued to New York, New York, where it was 
resumed on October 24, 1941. At the hearing, C. E. Miles, Office of 
the Solicitor, appeared for the Department. Charles Roisman, Lin- 
coln Liberty Building, Philadelphia, appeared for the respondent at 
the hearing in Philadelphia, and the respondent appeared in his own 
behalf at the hearing in New York on October 24. 

Official notice was taken of the designation of Philadelphia, Penn- 
sylvania, as a city coming within the provisions of Title V of the 
act and of the license granted to the respondent. 

An accountant for the Department testified at the hearing in New 
York. He prepared a balance sheet as of July 5, 1941, which was 
received in evidence. On July 5, 1941, the respondent had adjusted 
current assets in the amount of $684.22 and adjusted current liabilities 
in the sum of $1,039.56, a difference between current assets and current 
liabilities of $355.34. In addition to this, 25% of the average weekly 
purchases of the respondent amounted to $625.34. Therefore the new 
capital needed to meet the requirements of the Secretary was $980.68. 

Another audit was made of the respondent’s books as of May 3, 1941. 
At that time the adjusted current assets amounted to $2,296.70, and the 
adjusted current liabilities $871.52. 25% of the average weekly pur- 
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chases of the respondent is $718.26. Therefore, on the latter date the 
respondent was financially unable to discharge the obligations he 
would incur in his operations as a licensee. 

The evidence presented at the hearing discloses that the respondent 
owed money for live poultry and, in one instance gave a check in the 
amount of $156, which was not paid “because the respondent stopped 
payment on it and this was because the payee insulted the respondent.” 
Since the hearing the respondent entered into a settlement by way of 
compromise by giving four checks, each in the amount of $25, in full 
payment of the reparation order in favor of E. L. Parker & Bro., whose 
claim was in the amount of $158.94. However, in view of the fact that 
the respondent lacked $980.68 of meeting the requirements of the 
Secretary on July 5, 1941, he would still be short over $800. 

A copy of the examiner’s report was served on counsel for the gov- 
ernment and on the respondent. No exceptions have been filed. 


FINDINGS OF FACT 


1. The city of Philadelphia, Pennsylvania, is a city, market, or place 
duly designated by an order of the Acting Secretary of Agriculture, 
dated January 6, 1936, effective February 19, 1936, as a place coming 
within the provisions of Title V of the Packers and Stockyards Act, 
1921, as amended. 

2. On March 6, 1941, a license, No. 2296, to engage in the business of 
buying, selling, and handling live poultry in interstate commerce at 
Philadelphia, Pennsylvania, was granted to the respondent upon a 
showing that his financial condition would enable him to fulfill the 
obligations that he would incur as a licensee under the act. 

3. On July 5, 1941, the respondent had current assets of $684.22 and 
adjusted current liabilities of $1,039.56, with one-fourth of the average 
weekly purchases amounting to $625.34, thereby lacking $980.68 of 
meeting the requirements of the Secretary. 


ORDER 


Ir Is Orperep that the license of the respondent be, and the same 
hereby is, revoked, and the respondent is hereby informed that en- 
gaging in any activity specified in the act with respect to live poultry 
in a designated city, place, or market without a valid and effective 
license is a violation of the statute, punishable by fine or imprisonment, 
or both. 

Ir Is Furtuer Orperep that this order be served upon the respondent 
by registered mail, and become effective 30 days from the date it is 
signed. 

Done at Washington, D. C., this 13th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[sEaL] (S) Grover B. Hz, 

Assistant Secretary of Agriculture. 
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(A. D. 56) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S. Docket No. 1398 


In re: SALVATORE ZAMBRINO, an individual, trading and doing business as the 
S. & Z. Live Poutrry Market, Applicant. Proceedings, Findings of Fact, 
Conclusions, and Order. 


PROCEEDINGS 


On August 23, 1941, an inquiry and notice was issued by C. W. 
Kitchen, Chief, Agricultural Marketing Service, pursuant to the pro- 
visions of Title V of the Packers and Stockyards Act, 1921, as amended 
(7 U.S. C. 1940 ed. 181), and the rules of practice promulgated there- 
under (9 C. F. R. 202.6 (b); 6 F. R. 3137), for the purpose of affording 
the applicant an opportunity to show that he is financially able to 
fulfill the obligations that he would incur as a licensee under the act. 
A hearing on the matter was held in New York, New York, on 
September 26, 1941, before an examiner designated by the Secretary. 
C. E. Miles, Office of the Solicitor, Department of Agriculture appeared 
for the Department. The applicant appeared in his own behalf. 

In due course, the report of the examiner was issued recommending 
that the license of the respondent be revoked. A copy thereof was 
served upon each of the parties to the proceeding. Neither party 
thereafter filed exceptions to the report. 

Title V of the act provides, in effect, that live poultry licenses shall 
be issued only to those who are financially able to fulfill the obligations 
that they would incur as licensees under the act (7 U.S. C. § 218 a (b)). 
Pursuant to this provision, the Department has issued licenses only 
to applicants, who, as a minimum, have free current assets in excess of 
current liabilities in an amount equal to one-fourth of their average 
weekly purchases, or who, in lieu thereof, post a satisfactory bond or 
its equivalent. Applicants who have received licenses upon a satis- 
factory showing of their financial condition are required thereafter 
to maintain the prescribed financial standard in order to maintain 
their licenses. 

An audit of the books and records of the applicant, prepared by 
an accountant of the Department, showed that, as of May 16, 1941, 
the applicant’s current liabilities exceeded his current assets by $708.31. 
His average weekly purchases of live poultry amounted to $557.52. 
One-fourth of his average weekly purchases amounts to $139.38. The 
total of this sum and the deficit referred to above amounts to $847.69, 
the additional capital needed to meet the requirements of the 
Department. 
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At the hearing, the applicant testified that he had paid off some of 
the accounts payable shown in the audit as being outstanding. Because 
of the difference between the witness’s testimony and the information 
disclosed by the audit, a motion was made and granted that a further 
audit be made, and that such audit would become a part of the record 
in this proceeding without reopening the proceeding. In due course 
an audit was made, as of September 30, 1941, which showed that the 
applicant’s current assets exceeded his current liabilities by $92.89. 
However, 25 percent of the applicant’s average weekly purchases of 
live poultry amounts to $137.72. Accordingly, the applicant needs 
$44.83 additional capital to meet the requirements of the Department. 


FINDINGS OF FACT 


1. By order of the Acting Secretary of Agriculture, dated October 
29, 1935, effective December 12, 1935, the city of Newark, New Jersey, 
was designated as a live poultry market under the provisions of Title V 
of the Packers and Stockyards Act, 1921, as amended (7. U.S. C. 1940 
ed. 181). 

- 2. On June 12, 1941, Salvatore Zambrino, an individual, trading and 
doing business as the S. & Z. Live Poultry Market, filed an application 
for a license under the provisions of Title V of the act, to engage in 


the business of buying, selling, and handling live poultry in inter- 
state commerce, as defined in the act, at Newark, New Jersey, and 
Paterson, New Jersey. 

3. Audits of the applicant’s books and records showed that, as of 
May 16, 1941, and September 30, 1941, the applicant did not meet the 
financial requirements of the Department as a prerequisite to issuing a 
license under the terms of the act. 


CONCLUSIONS 


It is concluded that the applicant has failed to meet the financial 
standard set up as a prerequisite to receiving a license under the act 


(7 U.S. C. $218 a (b)). 
ORDER 


Ir Is Orverep that the application of Salvatore Zambrino, an indi- 
vidual, trading and doing business as the S. & Z. Live Poultry Market, 
8 Fair Street, Paterson, New Jersey, for a license under the act be, and 
the same hereby is, denied. and the applicant is hereby informed that 
engaging in any activity specified in the act with respect to live poultry 
in a designated city, place, or market without a valid and effective 
license is a violation of the statute, punishable by fine or imprisonment, 
or both. 
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Ir Is Furtuer Orpverep that this order be served upon the applicant 
by registered mail and become effective 30 days from the date it is 


signed. 
Done at Washington, D. C., this 13th day of February, 1942. 
Witness my hand and the seal of the Department of Agriculture. 
[sEaL] (S) Grover B. Hit, 
Assistant Secretary of Agriculture. 


(A. D. 57) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. & S. Docket No. 1431 


JoHN T. Boss, Complainant, vy. FARMERS LivestocK COMMISSION COMPANY, 
Respondent. Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


This is a proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U. S. C. 1940 ed. 181). The complainant, John T. 
Boss of Illmo, Missouri, asks for reparation against the respondent, 
Farmers Livestock Commission Company, National Stock Yards, 


Illinois. 

The complainant alleges, in substance, that on cr about June 26, 
1941, he delivered eleven steers to the respondent for sale in interstate 
commerce; that the respondent accepted and sold them for the com- 
plainant on a commission basis; and that in negotiating the sale of 
three animals the respondent accepted the purchasers’ bids for less 
than the market value of the animals and made an unwarranted de- 
duction from the sale price of one animal, which acts of the respond- 
ent constituted unjust practices. 

The total amount claimed as damages is $55.05. In response to an 
examiner’s request, the parties have waived an oral hearing and, in 
lieu thereof, have submitted evidence in the form of statements of 
fact in the manner authorized by the rules of practice (9 C.F.R. 202.17, 
202.53; 6 F. R. 3141, 3145). 

The specific charges seem to relate to four of the eleven steers. 
It is charged that the respondent reported the sale of one steer at 
$7.50 per cwt., whereas other steers of approximately the same aver- 
age weight sold at $8.50 per cwt. The steer in question weighed 
715 pounds and the other steers, which were sold at $8.50 per cewt., 
averaged 727 pounds in weight. The complainant states that the 
715-pound steer was “given an O. K. by the receiving clerk as an 
even head, smooth steer and should have brought the same price as 
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the other eight head, and further, that the deal for the steers was 
not completed in my presence.” Walter H. Bader, the respondent’s 
salesman, states that the “steer selling for $7.50 per cwt. was not as 
good quality as the others and therefore, the difference in price.” An 
affidavit by the buyer of this steer, together with eight others, has 
been submitted but he states no facts therein concerning this par- 
ticular animal other than that he purchased it at $7.50 per cwt. 

Of the eight steers sold by Bader to Melvin Wrenn at $8.50 per 
ewt., a deduction of $5 from the total price of one of the animals 
was made. The buyer said he “demanded a dock of $5 for the lump 
jaw, which is customary when a lump is shown on the jaw of any 
animal when trading at the yards.” Such custom is confirmed by 
the testimony of Frank B. Young, the respondent’s manager. Con- 
cerning this deduction, the complainant states that he told the sales- 
man “that was no lump jaw, as it was just an undergrowth in the 
skin about 8 inches from the jaw.” 

Two steers weighing 1,430 pounds were sold by Bader to the Volz 
Packing Company of St. Louis, Missouri, at $5 per ewt. It appears 
that these animals had been bruised and injured in the truck prior 
to their arrival at the stockyards. When unloaded the two animals 
were placed in a separate pen. The buyer states that when they were 
slaughtered “it was necessary for us to bone out practically all the 
meat because of the severe bruised condition ...” Bader took the 
matter up with the insurance company which had issued a policy of 
insurance to the owner of the truck in which the animals were shipped. 
The insurance was for the protection of shippers. Bader states that 
if these two steers had not been injured, they should have sold at 
$8.50 per cwt., and that he “advised” the complainant “that the in- 
surance company would make settlement on their policy through the 
trucking firm.” It seems, however, that no payment or settlement 
has been made. 

The complainant, who was personally present at the time the 
animals were being offered for sale, states that he “remonstrated with 
Mr. Bader” that the selling of the animals at “these figures” was “un- 
just” as the one animal did not have lump jaw, and the offer of $5 
per cwt. for the two injured steers “was far below the market,” and 
that Bader said he “would get more for them.” This conversation 
seems to have been followed by a discussion of the liability of the 
insurance company. The complainant states that “upon assurance of 
Mr. Bader, and Mr. Boughton, (the respondent’s butcher cattle sales- 
man) that the insurance company was to make good” he left it to 
“them to make good.” 

It will be noted that there is no showing that the complainant 
fixed a minimum price for the animals. And thére is nothing to 
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indicate that the respondent, acting through Bader, failed to exer- 
cise the judgment of a reasonably prudent agent. Obviously, Bader’s 
statement as to the liability of the insurance company was a state- 
ment of his opinion only. No order awarding reparation to the 
complainant can be issued unless the evidence shows that in selling 
the four animals at the prices stated, for the reasons assigned, the 
respondent engaged in an unfair practice within the intent and mean- 
ing of section 307 of the act. It is concluded that the record is in- 
sufficient to establish an unjust practice and the complaint will, 
therefore, be dismissed. 


FINDINGS OF FACT 


1. The complainant, John T. Boss, is an individual whose post 
office is Illmo, Missouri. 

2. The respondent, Farmers Livestock Commission Company, is 
a market agency as defined by section 301 of title III of the act, is 
registered as such, and is engaged in the business of buying and 
selling livestock in interstate commerce at the St. Louis National 
Stock Yards, located at National Stock Yards, Illinois, a stockyard 
which has been found by the Secretary of Agriculture to be a stock- 
yard as defined in Title III of the Packers and Stockyards Act, 1921, 
as amended, notice of which finding was given to the owner of the 
stockyard and to the public, as required by the act. 

3. On or about June 25, 1941, the complainant delivered eleven 
steers to the respondent, in interstate commerce, at the St. Louis 
National Stock Yards, National Stock Yards, Illinois. The steers 
were offered for sale on the day of their arrival by the respondent, 
acting through its employee, Walter H. Bader, as salesman. The 
complainant was personally present during the time that the steers 
were being offered for sale and bids were being received from pros- 
pective purchasers. 

4. The respondent, through its employee, Bader, accepted a bid of 
$8.50 per cwt. for eight of the eleven animals, a bid of $7.50 for one 
steer weighing 715 pounds, and $5 per cwt. for two steers which 
had been injured during shipment and prior to their arrival at the 
stockyards. A deduction of $5 from the price of one of the eight 
steers, for which a bid of $8.50 per cwt. had been accepted, was al- 
lowed on account of the presence of some defect, on or near the jaw 
of the animal which the buyer claimed was lump jaw. A deduction 
of that amount for animals affected by lump jaw was a customary 
and well-recognized practice on the yards. 

5. The truck operator, who delivered the steers at the respondent’s 
place of business, carried insurance for the purpose of protecting 
owners of livestock transported in his truck. The respondent’s em- 
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ployee, Bader, interviewed a representative of the insurance company 
and made an effort to have the insurance company recognize its 
liability as an insurer of the animals against injury. He informed 
the complainant that the insurance company would “make good,” 
meaning thereby that he believed payment of the difference in the 
price of $5 per cwt., the bid accepted for the injured animals, and the 
price of $8.50, the bid accepted for eight of the other steers, would 
be made by the insurance company. The insurance company failed - 
to make any payment on account of the injured animals. 


CONCLUSIONS 


It is concluded that the evidence fails to show that the respondent, 
in completing sales of the four animals at the prices stated, engaged 
in an unfair practice within the intent and meaning of the act. An 
order should be entered dismissing the complaint. 


ORDER 


Ir Is Orperep that the complaint be, and it hereby is, dismissed. 

Ir Is FurrHer Orperep that a copy of this order be served upon 
the parties by registered mail, or in person. 

Done at Washington, D. C., this 21st day of February, 1942. 


Witness my hand and the seal of the Department of Agriculture. 
[sEAL | (S) Grover B. Hi11, 
Assistant Secretary of Agriculture. 


(A. D. 58) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 3963 


ALEXANDER MARKETING CoMPANY, Complainant, v. Forma Fruir & Propucs 
Company, INc., Respondent. Proceedings, Findings of Fact, Conclusions, and 


Order. 
PROCEEDINGS 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a), insti- 
tuted by Alexander Marketing Company of San Benito, Texas, as 
complainant, against Florida Fruit & Produce Company, Inc. of 
Jacksonville, Florida, as respondent. The complainant charges that 
the respondent has failed to pay the agreed price of mixed vegetables 
purchased from the complainant in interstate commerce. The re- 
spondent defends upon the ground that the produce was not de- 
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livered in proper condition. Both parties have waived an oral 
hearing. 

On December 7, 1940, by oral contract, the complainant sold to 
the respondent, delivered at Jacksonville, Florida, a quantity of 
mixed vegetables at various prices per crate, plus enough carrots at 
$2.30 per crate to bring the total to a minimum carload, the total 
invoice price being $844.21. It was stipulated that all vegetables were 
to be “first class.” 

A car, ART 21276, containing the vegetables ordered (including 
318 crates of carrots) and five extra crates of radishes, was shipped 
by the complainant from San Benito, Texas, to Jacksonville, Florida, 
The car was received by the respondent at 11 a. m. on December 14. 
The complainant received no objection from the respondent until 5 
p. m., December 18, when a telegram was received which stated that 
18 crates of the carrots and 5 crates of the radishes had not been 
ordered and that, except for the carrots, the condition of the prod- 
uce was unsatisfactory. According to the respondent, heat and 
fumes in the car prevented an examination of the produce before 
December 18. The car was subjected to a Federal inspection at 
8:30 a. m. on December 19, and the inspection certificate shows that 
the roots and tops of the three lower layers were “practically all com- 
pletely decayed”, while in the top layer the tops were “mostly turn- 
ing to yellow, many decayed”, and the roots were firm with practically 
no decay. The respondent does not mention it, but the inspector 
has informed the Department that only about 253 crates of carrots 
were in the car when inspected. Later, at the instance of the 
respondent, the car was dumped with most of the shipment therein. 

The respondent alleges that only 275 crates of carrots were or- 
dered. This would appear to be entitled to little consideration in 
the light of its previous telegraphic objection that only 300 crates 
were ordered. It was informed by a wire, dated December 9, and 
by an invoice mailed December 10, that 318 crates were being shipped 
but it made no objection prior to December 18. The five crates of 
radishes are not alleged to have been ordered, and, therefore, the 
invoice price thereof, which is $6.85, should not be charged against 
the respondent. 

It is conceded that the complainant was not notified of a rejection 
within twenty-four hours after receipt of the produce. This con- 
stituted an acceptance under section 46.2(p)‘of the regulations 
under the act (7 C. F. R. 46.2(p); 6 F. R. 3497 [| Reg. 5, See. 1, par. 
8 and 9]). The respondent’s excuse that the car could not be in- 
spected because of heat and fumes is not recognized by the regu- 
lations. Moreover, it hardly seems reasonable that the car could 
not be sufficiently cooled and aired in less than five days. Having 
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accepted the produce, the respondent must rely upon its claim for 
damages to reduce its liability for the contract price. 

The inspection certificate referred to above indicates that some 
part of the produce was in an unsatisfactory condition upon arrival 
in Jacksonville. Still, since the inspection took place almost five 
days after arrival—five days of allegedly excessive heat—it cannot 
be said to prove the extent of decay present upon arrival or the 
extent of the damage suffered by the respondent by reason of the 
decay. Nothing else in the record tends to show the amount of 
damages to which the respondent is entitled and, accordingly, the 
complainant must be allowed to recover the full contract price of 
the produce ordered, that is, $837.36. 


FINDINGS OF FACT 


1. The complainant, Alexander Marketing Company, is a cor- 
poration whose post office address is P. O. Box 979, San Benito, Texas. 
The respondent, Florida Fruit & Produce Company, Inc., is a cor- 
poration whose post office address is 422-430 West Bay Street, Jack- 
sonville, Florida, and it has, since October 20, 1930, been licensed 
under the Perishable Agricultural Commodities Act, 1930, as 
amended. 

2. On December 7, 1940, the respondent orally contracted to pur- 
chase from the complainant a carload of “first grade” vegetables, 
consisting of : 27 crates of beets at $1.30 per crate, 20 crates of parsley 
at $1.60 per crate, 10 crates of broccoli at $2.60 per crate, 3 crates of 
radishes at $1.37 per crate, 10 bushels of spinach at $0.875 per bushel, 
and enough carrots to bring the total to a minimum carload at $2.40 
per crate, delivered in Jacksonville, Florida. The contract was made 
in the course of a telephone conversation between the complainant in 
San Benito, Texas, and the respondent in Jacksonville, Florida. A 
minimum carload was understood to be 24,000 pounds. 

3. On December 9, 1940, the complainant shipped from San Benito, 
Texas, to Jacksonville, Florida, in car ART 21276, 23,946 pounds of 
vegetables comprising: 27 crates of beets, 20 crates of parsley, 10 
crates of broccoli, 8 crates of radishes, 10 bushels of spinach, and 
318 crates of carrots. Disregarding the extra five crates of radishes, 
the contract price of the produce was $837.36. 

4, The respondent received this shipment at 11 a. m., December 
14, 1940, but neglected to notify the complainant that any part 
thereof was rejected until 5 p. m., December 18, 1940. 

5. An informal complaint was filed on December 20, 1940, and 
a formal complaint was filed on January 10, 1941, both of which 
dates were within nine months after the accrual of the complainant’s 


cause of action. 












A.D.59 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 177 





CONCLUSIONS 






The respondent has violated Section 2 of the Perishable Agricul- 
tural Commodities Act, 1930, as amended, by failing truly and 
correctly to account promptly with respect to its purchase of the 
vegetables involved herein. The complainant, therefore, should be 
awarded reparation in the sum of $837.36, the unpaid contract price, 
with interest thereon. The facts and circumstances as herein set 
forth, should be published as provided in section 8 of the act. 










ORDER 






Ir Is Orperep that the complainant, Alexander Marketing Com- 
pany, be, and it hereby is, awarded reparation against the respond- 
ent, Florida Fruit & Produce Company, Inc., in the sum of $837.36, 
with interest thereon at the rate of 5 per cent per annum from 
December 14, 1940, until paid. 

Ir Is Furruer Orperep that the respondent shall pay said sum, 
with interest thereon, to the complainant, as reparation, within thirty 
days from the date of this order. 

Ir Is Furruer Orpverep that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respond- 
ent’s violation of Section 2 of the Perishable Agricultural Com- 
modities Act, 1930, as amended, as authorized by section 8 thereof. 

Ir Is FurrHer Orperep that a copy hereof be served upon the parties 
by registered mail or in person, and that, except as to the date of 
payment of reparation, this order shall become effective ten days 
from and after such completed service. 

Done at Washington, D. C., this 5th day of February, 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Grover B. Hu, 
Assistant Secretary of Agriculture. 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), 
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initiated by L. Cherrick Fruit & Produce Company, of St. Louis, 
Missouri, as complainant, against J. E. Nelson, of Altoona, Pennsyl- 
vania, as respondent. Two complaints were filed, but they relate 
to the same contract and will be treated as one. The respondent 
has submitted an answer and a counter-complaint. The latter has 
been answered by the complainant. There being less than $500 
involved, the matter may be disposed of without an oral hearing on 
the facts, as authorized by section 6(c) of the act. The complain- 
ant submitted verified statements of fact, but the respondent has 
waived his right to do so. 

The respondent, it appears, agreed to sell to the complainant 
three carloads of U. S. Fancy Jonathan apples, 214 inches up, at 
95¢ per bushel, f. 0. b. shipping point (presumably in Virginia or 
West Virginia), final destination St. Louis. One carload was to be 
shipped immediately; the others were to be stored and shipped on 
order. The sale was negotiated by D. O. Williams & Co., of St. 
Louis, as agent for the respondent and, perhaps, for the complainant 
also. 

The complainant accepted the first carload as satisfactory. The 
second carload admittedly failed to grade U. S. Fancy because of 
color, and the complainant, having had no previous opportunity to 
inspect, promptly rejected it upon its arrival at St. Louis on 
November 20, 1940. 

On November 25, Williams & Co. sent the respondent a telegram 
containing the statement: “CHERRICK SAYS WONT ACCEPT 
62503 (the second car) OR CAR STORAGE THERE (the third 
car).” By a telegram dated November 28, however, the complainant 
instructed the respondent to ship the third and last car. The re- 
spondent replied, on November 29, that the contract had been can- 
celled but that he would ship a carload of similar apples, at $1.05 
per bushel f. 0. b., under a new contract. This offer was rejected 
and, on December 4, the respondent sent the following telegram to 
the complainant: 

‘DUE TO YOUR FAILURE ACCEPT CAR APPLES LOADED AS PER 
CONVERSATION WHICH GRADES USFANCY ALSO OTHER CAR RE- 
MAINING IN STORAGE I AM SELLING ELSEWHERE HOLDING YOU 
RESPONSIBLE MY LOSS HOWEVER IF YOU STILL WILLING ACCEPT 
THIS CAR AND OTHER CAR USONE JONATHANS UNDER OLD CON- 
TRACT WILLING SHIP YOU ALTHOUGH ORDER WAS CANCELLED BY 
WILLIAMS PLEASE ADVISE IMMEDIATELY WHETHER YOU ACCEPT- 
ING OR IF SHALL CANCEL BOTH CARS UNLESS HEAR FROM YOU BY 
FIVE OCLOCK WILL UNDERSTAND YOU NOT ACCEPTING.” [Italics 
supplied. ] 

The complainant failed to reply and the respondent resold the apples 
at a loss of $166.53 (including 10¢ per bushel storage). 

The complainant seeks to recover for the respondent’s failure to 
deliver both the second and third carloads. The respondent prays 
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that he be awarded damages for the complainant’s wrongful repudia- 
tion of the contract insofar as it related to the third car. 

The respondent claims that, by his telegram of December 4, he 
offered to fulfil his contract by delivering two cars complying with 
specifications. (It is observed that, according to the copy attached 
to the respondent’s answer, this telegram contains the words “US 
FANCY” in place of “USONE” [italics above]. The latter appears 
in the copy enclosed with a letter addressed to the Department by 
the respondent under date of December 24, 1940, and in the original 
attached to the complainant’s answer to the counter-complaint.) It 
seems that the respondent wished the complainant to accept at least 
one car of U. S. Vo. 1 apples. Moreover, the offer involved a price 
of $1.05. If this price was intended to include the 10¢ per bushel 
storage charge on the second and third carloads, it was not so stated. 
Thus, there was no offer to fulfil the original contract. 

With respect to the second car, the complainant claims damages 
amounting to $160.28, based upon the market price in St. Louis on 
November 20, the date upon which that shipment should have been 
received. Usually damages for failure to deliver are based upon the 
market price at the time and place of delivery. However, when the 
seller knows that the goods are to be shipped to another point and 
that the buyer will not have an opportunity to inspect prior to arrival, 
damages are properly computed on the market price at the final 
destination upon arrival there. Williston on Sales (2nd Ed.), sec- 
tion 599e. In the inste. . case, therefore, the market value at St. 
Louis on November 20 may be properly used in computing damages, 
even though the sale was f. o. b. shipping point. 

The complainant contends that, while the delivered cost under the 
contract would have been $1.32 per bushel, the market value at St. 
Louis on November 20 would have been $1.65 per bushel. It is 
alleged that no U. S. Fancy Jonathans, 214 inches and up, were avail- 
able in St. Louis around the date mentioned, but there were submit- 
ted verified statements of the complainant’s president and a disin- 
terested dealer to the effect that the market value of apples meeting 
specifications would have been $1.60 and $1.55, respectively, per 
bushel. Although the respondent answers that the market value 
of such apples was less than $1.32 per bushel, he supports this only 
by an excerpt from a Government market report showing a price 
of 90¢ to $1.00 per bushel for U. S. No. 1 Jonathan apples, 214 inches 
and up. The evidence on this point is, of necessity, rather uncer- 
tain, but it is determined that the market price in question was $1.55 
per bushel, as shown by the affidavit of the disinterested dealer. 
Upon the basis of 500 bushels to a car, this would bring the com- 
plainant’s loss to $115.00 with respect to the second carload. 
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As to the third carload, the complainant prays damages in the 
amount of $40. The respondent defends upon the ground that the 
complainant wrongfully repudiated the contract with respect to this 
car. The telegram of D. O. Williams & Co. is relied upon as effecting 
repudiation. In his counter-complaint, the respondent seeks repara- 
tion for his loss in reselling this third car. 

It is not shown that D. O. Williams & Co. was acting as the 
complainant’s agent in connection with the transaction, but, accord- 
ing to Williams & Co., it was informed by the complainant that the 
third car would not be accepted. This is not specifically denied by 
the complainant, though the answer to the counter-complaint alleges 
that Williams & Co. was not authorized to cancel the contract. 
Williams & Co. does not appear to be interested and its statement 
is given greater weight than the complainant’s allegation. Accord- 
ingly, it is found that the complainant repudiated the contract with 
respect to the third carload. 

Nevertheless, the respondent is not entitled to damages by reason 
of the repudiation. Within three days thereafter, the complainant 
offered to accept the remaining carload. It was not then too late 
for the respondent to deliver the apples. Therefore, the respondent 
lost nothing by the repudiation. 


FINDINGS OF FACT 


1. The complainant, L. Cherrick Fruit & Produce Company, is a 
Missouri corporation whose post office address is 1133 North Third 
Street, St. Louis, Missouri. The respondent, J. E. Nelson, an indi- 
vidual whose post office address is Altoona, Pennsylvania, was, during 
all times mentioned in the complaint filed herein, licensed under the 
Perishable Agricultural Commodities Act, 1930, as amended. 

2. On October 7, 1940, in the course of interstate commerce the 
respondent agreed to sell to the complainant three cars of U. S. Fancy 
Jonathan apples, 21% inches and up, at 95¢ per bushel, f. 0. b. Virginia 
or West Virginia shipping point, final destination St. Louis. One 
carload was to be shipped immediately, the others to be stored and 
shipped as ordered by the complainant. 

3. The first carload was delivered and accepted as satisfactory. 

4, The complainant ordered the second carload under the contract, 
but the respondent has, without reasonable cause, failed to deliver a 
carload of the quality specified. Instead, the respondent shipped a 
carload which did not grade U. S. Fancy, and the complainant 
rejected it. 

5. The complainant has been damaged by the respondent’s failure 
to deliver the second car in accordance with the contract to the 
extent of $115, which is the difference between the delivered cost of 
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the carload under the contract, $660, and $775, the market value of a 
carload meeting specifications at St. Louis on November 20, 1940, 
the date upon which the second carload should have arrived at St. 
Louis. 

6. The complainant repudiated the contract with respect to the 
third carload on November 25, 1940, but its offer, three days later, to 
accept shipment of this carload prevented any damage to the 
respondent, 

7. The complaint and the counter-complaint were filed within nine 
months after the accrual of the causes of action set forth therein. 


CONCLUSIONS 


The respondent has violated Section 2 of the Perishable Agricul- 
tural Commodities Act, 1930, as amended, by failing, without reason- 
able cause, to deliver the second carload of apples in accordance with 
the contract involved herein. The complainant has been damaged 
thereby to the extent of $115, and it should be awarded reparation 
in that sum with interest thereon. The facts and circumstances, as 
herein set forth, should be published as provided in section 8(a) 
of the act. 


ORDER 


Ir Is Orverep that the complainant, L. Cherrick Fruit and Produce 
Co., be, and it hereby is, awarded reparation against the respondent, 
J. E. Nelson, in the sum of $115, with interest thereon at the rate of 
five percent per annum from November 20, 1940, until paid. 

Ir Is Furrner Orperep that the respondent shall pay said sum, 
with interest thereon, to the complainant, as reparation, within 
thirty days from the date of this order. 

Ir Is Furrner Orverep that the counter-complaint filed by J. E. 
Nelson be, and it hereby is, dismissed. 

Ir Is FurrHer Orperep that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respondent’s 
violation of Section 2 of the Perishable Agricultural Commodities 
Act, 1930, as amended, as authorized by section 8(a) thereof. 

Ir Is Furrner Orperep that a copy hereof be served upon the 
parties by registered mail or in person, and that, except as to the 
date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 

Done at Washington, D. C., this 5th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Grover B. Hu1, 
Assistant Secretary of Agriculture. 
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UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 4012 


GAINESVILLE PoraAToO GROWERS COOPERATIVE ASSOCIATION, -INC., Complainant, v. 
WILLIAM EvzovercH, Respondent. Proceedings, Findings of Fact, Conclusions, 
and Order. 


PROCEEDINGS 


The complainant, Gainesville Potato Growers Cooperative Associa- 
tion, Inc., of Gainesville, New York, by formal complaint, received 
May 19, 1941, seeks an award of reparation under the provisions of 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U. S. C. 1940 ed. 499a), against the respondent, William Evzovetch, 
of Youngstown, Ohio, for damages in the sum of $200, the amount 
due for a truckload of potatoes purchased by the respondent from 
the complainant for shipment from Gainesville, New York, to 
Youngstown, Ohio. Included in the $200 is $20 borrowed by the 
respondent from the complainant to pay the expenses of shipping 
the potatoes to Youngstown, Ohio. 

It appears from the complaint and attached exhibits that on or 
about October 31, 1940, the complainant sold to the respondent 300 
bags of potatoes, each bag containing 100 pounds, at the agreed price 
of 60 cents per bag; that the respondent was present at the complain- 
ant’s place of business in Gainesville while the potatoes were being 
graded, and personally inspected the grading; that, at the time the 
potatoes were sold to the respondent, the complainant stated that 
many were “frozen and field frosted” and that, by reason of this 
condition, the complainant did not warrant the potatoes to be of any 
certain grade, but sold them subject to the respondent’s inspection 
and rejection at the time they were graded and bagged; that the 
potatoes were sold at 60 cents per hundred pounds, which was under 
the market price, because of their condition; that the respondent 
placed tags on the bags marked “GROWERS GRADE William 
Evzovetch YOUNGSTOWN, OHIO”; that, at the time of the sale 
of the potatoes to the respondent, the latter borrowed $20 in order 
that he might have sufficient money to pay the expenses of shipping 
the potatoes to Ohio; that the respondent, on October 31, 1940, gave 
the complainant a check for $200, upon which payment was stopped, 
resulting in protest fees of $1.65; and that no amount has been paid 
by the respondent. 

An answer was filed by the respondent on July 5, 1941. It is 
admitted that he purchased 300 bags of potatoes at 60 cents per 
hundred pounds; and that a check was issued to the complainant 
in the amount of $200, including $20 borrowed from the complainant, 
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upon which payment was stopped. The respondent avers that the 
potatoes were frozen and not fit for human consumption; that the 
complainant knew the true condition of the potatoes but failed to 
inform the respondent; that the complainant represented that the 
potatoes were “A-1 Growers Grade”; and that the respondent, rely- 
ing on this representation, purchased the potatoes. The respondent 
denies that he helped grade the potatoes. 

The complainant filed a statement of facts, sworn to on July 28, 
1941, in which it is set out that the respondent was at the warehouse 
of the complainant for the purpose of buying potatoes and was there 
approximately 10 days prior to October 31, 1940; that the respond- 
ent watched the grading of all potatoes purchased by him and per- 
sonally picked out many of the field frozen potatoes; that, on those 
bags which were satisfactory to the respondent, he placed the tag, as 
set out in the complaint; and that, at the time of the sale, the pota- 
toes were sold from 30 to 40 cents under the market price for U. S. 
No. 1 potatoes. 

On August 14, 1941, a report of investigation, made by the Agri- 
cultural Marketing Service, was mailed to each of the parties, as 
provided in the rules of practice (7 CFR 47.24; 6 F. R. 3508). In 
this report there is included a letter from the Chief Food Inspector, 
Youngstown, Ohio. The letter reads, in part: 

“On November 15, 1940, I investigated a number of these complaints and 
found them to be justified. As a result, I condemned fifteen 1004 bags from 
one retail merchant and four 1004 bags from private homes. 


“IT called at Mr. Evzovetch’s store and found about fifty more bags of potatoes 
on the floor in very bad condition.” 


The complainant has filed an answer to the report of investigation, 
noting that the potatoes referred to by the inspector represented a 
very small proportion of those purchased by the respondent. 

Depositions taken pursuant to authority granted by this Depart- 
ment have been submitted on behalf of the complainant. 

Attached to the complaint and made a part thereof is a tag reading 
as follows: “GROWERS GRADE William Evzovetch YOUNGS- 
TOWN, OHIO.” The wording on the tag tends to refute the con- 
tention of the respondent that the potatoes were represented to be 
“A-1.” There is nothing to show that any of the potatoes inspected 
by the Chief Food Inspector, Youngstown, Ohio, were the potatoes 
involved in this proceeding. Furthermore, the inspection was not 
made for more than two weeks after the time’ of purchase by the 
respondent. 

The principal issue between the parties is whether the respondent 
inspected the potatoes at the time of purchase and knew that some 
of them were frozen, All of the witnesses who have submitted testi- 
mony on behalf of the complainant definitely state that the respondent 
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yas present at the time of the sale and inspected, or had an oppor- 
tunity to inspect, all of the potatoes purchased. Several witnesses 
testified that the respondent knew, at the time of purchase, that the 
potatoes in that area had been field frosted. It is also stated that 
the respondent assisted in sorting some of the potatoes. 


FINDINGS OF FACT 


1. The complainant, Gainesville Potato Growers Cooperative Asso- 
ciation, Inc., is a corporation whose post office address is Gainesville, 
New York. 

2. The respondent, William Evzovetch, is an individual whose post 
office address is 1717 Himrod Avenue, Youngstown, Ohio, and, during 
all the times mentioned in the complaint, was licensed under the 
Perishable Agricultural Commodities Act, 1930, as amended. 

3. On or about October 31, 1940, the complainant sold to the 
respondent 300 bags of potatoes at 60 cents per bag, delivered at 
Gainesville, New York, for shipment, in interstate commerce, to 
Youngstown, Ohio. 

4. Some of the potatoes had been frosted, and the respondent 
inspected, or had an opportunity to inspect, all of the potatoes 
purchased by him. 

5. Due to the fact that some of the potatoes had been frosted, they 
were sold at a price from 30 to 40 cents per hundred pounds less than 
the price for U. S. No. 1 potatoes. 

6. The respondent accepted the potatoes and gave his check in pay- 
ment therefor in the sum of $200, the price of the potatoes plus $20 
borrowed from the complainant for expenses in connection with 
shipping the potatoes to Youngstown, Ohio. 

7. The payment on the check was stopped and there was a protest 
fee of $1.65. 

8. The cause of action accrued on or about October 31, 1940, and 
the formal complaint was filed on May 19, 1941, which was within 
the nine months allowed by the Perishable Agricultural Commodi- 
ties Act for the filing of a claim for reparation. 


CONCLUSIONS 


It is concluded that the respondent has, in violation of section 2 
of the act, failed to account truly, correctly, and promptly for the 
amount involved in the transaction between the parties in this pro- 
ceeding, and that reparation should be awarded for the sum of $200 
plus $1.65, the protest fee. The facts and circumstances, as herein 
set forth should be published by the Agricutural Marketing Service, 
as authorized by section 8 of the act. 





A.D.61 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 185 


ORDER 


Ir Is Orperep that the complainant, Gainesville Potato Growers 
Cooperative Association, Inc., of Gainesville, New York, be, and it 
hereby is, awarded reparation against the respondent, William Evzo- 
vetch, an individual whose post office address is 1717 Himrod Avenue, 
Youngstown, Ohio, in the amount of $201.65, with interest thereon 
at the rate of five percent per annum from November 1, 1940, until 
paid. 

Ir Is FurrHer Orpverep that said respondent shall pay said sum, 
together with interest thereon, as reparation, within 30 days from 
the date of this order, to the complainant. 

Tr Is Furtuer Orverep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Service, 
as authorized by Section 8 of the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

Ir Is Furrner Orperep that a copy hereof be served upon the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective 10 
days from and after such completed service. 

Done at Washington, D. C. this 5th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[SEAL | (S) Grover B. Hutt, 

Assistant Secretary of Agriculture. 


(A. D. 61) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C, A. Docket No. 4093 


PEARCE-YOUNG-ANGEL ComMPANy, INc., Complainant, v. IpAHo Sates CoMPANY, 
Respondent. Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


The complainant, Pearce-Young-Angel Company, Inc., of Spar- 
tanburg, South Carolina, by formal complaint received in the Agri- 
cultural Marketing Service of the United States Department of 
Agriculture on October 18, 1941, seeks an award'of reparation under 
the provisions of the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S. C. 1940 ed. 499a), against the respondent, Idaho 
Sales Company, a corporation of Twin Falls, Idaho, for damages 
in the amount of $78.65, the amount due on a carload of potatoes pur- 
chased by the complainant from the respondent, and shipped from 
Gooding, Idaho, to Greenville, South Carolina. 





186 AGRICULTURE DECISIONS A. D. 61 


The formal complaint and report of investigation were mailed to 
the respondent on October 29, 1941, in accordance with the regula- 
tions (7 C. F. R. 47.24; 6 F. R. 3508), and they were received by 
the respondent on November 3, 1941, as shown by the registry return 
‘receipt. According to the rules of practice, the failure to answer 
constitutes a waiver of a hearing on the facts, and is deemed to be 
an admission of the allegations of the complaint (7 C. F. R. 47.25(c), 
6 F. R. 3508). No answer has been filed by the respondent. 

It appears from the complaint and the attached exhibits that on or 
about November 19, 1940, the respondent contracted to sell to the 
complainant a carload of potatoes for the net price of $297.10; that 
the potatoes were shipped from Gooding, Idaho, in interstate com- 
merce, to the complainant at Greenville, South Carolina, in car 
PFE 28636, and, due to damage from frost, were of a kind, quality, 
and grade inferior to that called for in the contract of purchase; 
and that the complainant suffered a loss in the amount of $78.65. 

As shown by the report of investigation, the respondent has, on 
at least two different dates, in letters addressed to an official of the 
Agricultura] Marketing Service, admitted liability. For instance, 
in a letter of April 2, 1941, it is stated “We will remit to Pearce- 
Young-Angel as soon as possible.” 


FINDINGS OF FACT 


1. The complainant, Pearce-Young-Angel Company, Inc., is a 
corporation whose post office address is Spartanburg, South Carolina. 

2. The respondent, Idaho Sales Company, is a corporation whose 
post office address is Twin Falls, Idaho, and, during all of the times 
mentioned in the complaint, was licensed under the Perishable Agri- 
cultural Commodities Act, 1930, as amended. 

3. On or about November 19, 1940, the complainant purchased from 
the respondent a carload of potatoes at the met contract price of 
$297.10, and remitted this amount to the respondent. The potatoes 
were shipped, in interstate commerce, from Gooding, Idaho, to Green- 
ville, South Carolina. The potatoes, due to frost damage, were of 
a quality and grade inferior to that called for in the contract of 
purchase, resulting in a net loss to the complainant in the amount 
of $78.65. 

4. The cause of action accrued the latter part of November 1940, 
and an informal complaint was filed on January 6, 1941, which was 
within the nine months allowed under the act for the filing of a 
claim for reparation. 


CONCLUSIONS 


The failure of the respondent to ship potatoes in accordance with 
the terms of the contract of purchase and sale is a violation of the 
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Perishable Agricultural Commodities Act, 1930, as amended. Repa- 
ration should, therefore, be awarded to the complainant for $78.65, 
with interest thereon; and the facts and circumstances, as herein 
set forth, should be published by the Agricultural Marketing Service, 
as authorized by section 8 of the act. 








ORDER 






Ir Is Orperep that the complainant, Pearce-Young-Angel Com- 
pany, Inc., be, and it hereby is, awarded reparation against the 
respondent, Idaho Sales Company, Twin Falls, Idaho, in the sum 
of $78.65, with interest thereon at the rate of five percent per annum 
from December 1, 1940, until paid. 

Iv Is FurrHer Orverep that said respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 

Ir Is Furruer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Service, 
as authorized by Section 8 of the Perishable Agricultural Commodi- 
ties Act, 1930, as amended. 

Ir Is Furruer Orperep that a copy hereof shall be served upon 
the parties, by registered mail or in person, and that, except as to 
the date of payment of reparation, this order shall become effective 
10 days from and after such completed service. 

Done at Washington, D. C. this 5th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[sEAL ] (S) Grover B. Hin, 
Assistant Secretary of Agriculture. 
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UNITED STATES OF AMERICA 


BEFORE THE SECRETARY OF AGRICULTURE 






Agricultural Marketing Service, P. A. C. A. Docket No. 3973 









Tri-State Propuce Co., INc., Complainant, v. Morris Fruit & Propuce Co., INc., 
and/or G. M. Geso and D. R. ALForD, Jr., partners, doing business as THE 
AtrorD-Gesno CoMPANY, Respondents. Proceedings, Findings of Fact, Con- 

clusions, and Order. 






PROCEEDINGS 









The complainant, Tri-State Produce Co., Inc., of Anthony, New 
Mexico, by formal complaint received in the Agricultural Marketing 
Service of the United States Department of Agriculture on March 15, 
1941, seeks an award of reparation under the provisions of the Perish- 
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able Agricultural Commodities Act, 1930, as amended (7 U.S. C. 1940 
ed. 499a), against the respondents, Morris Fruit & Produce Co., Inc., 
and/or G. M. Gebo and D. R. Alford, Jr., partners, doing business as 
The Alford-Gebo Company, for damages in the amount of $435.90 
due to the rejection, without reasonable cause, of a carload of canta- 
loups shipped from La Tuna, Texas, to Minneapolis, Minnesota. 

A report of investigation made by the Agricultural Marketing 
Service was mailed to each of the respondents on September 30, 1940, 
pursuant to the regulations promulgated under the act. (7 C. F. R. 
47.24; 6 F. R. 3508) [Par. 9, Sec. 2, Reg. 5]. 

It appears from the complaint and attached exhibits that on July 
23, 1940, the complainant, by telegram to The Alford-Gebo Company, 
offered a carload of “good color fine pack cantaloups” in car SFRD 
25758; that on July 24, 1940, The Alford-Gebo Company telegraphed 
the complainant that the cantaloups had been sold to the Morris Fruit 
and Produce Company, Inc.; that the gross purchase price amounted 
to $1,041.40 delivered at Minneapolis, Minnesota, or the net price 
of $713.69; that The Alford-Gebo Company, on July 24, 1940, issued 
and sent to the complainant a standard memorandum of sale describ- 
ing the cantaloups as “good quality, color, condition, and pack”; and 
that the cantaloups conformed to the specifications of the contract of 
sale and were rejected by the Morris Fruit & Produce Co., Inc. with- 
out reasonable cause, resulting in damages to the complainant in the 
amount of $435.90, which is the difference between the net contract 
price and the net resale price of the cantaloups. 

The complainant also alleges that if The Alford-Gebo Company 
did not negotiate a contract for the purchase of the cantaloups by 
the Morris Fruit and Produce Co., Inc., then the former made a false 
and misleading statement for a fraudulent purpose and is, therefore, 
liable to the complainant in the amount of $435.90. 

A separate answer has been filed by each respondent. It is 
averred in the answer of The Alford-Gebo Company, in substance, 
that they were merely acting as broker and negotiated the contract 
in accordance with the agreement entered into between the seller and 
the purchaser. The evidence does not disclose that they made any 
false representations in connection with the handling of this matter 
in their capacity as broker. 

The Morris Fruit & Produce Co., Inc., in its answer, admits that 
it purchased the cantaloups, which were to be of “good quality, color, 
condition, and pack”, and alleges that the cantaloups were of an 
inferior quality, decayed, rotten, and unfit for human consumption. 

The complainant has submitted, in lieu of a sworn statement of 
facts, the deposition of Morris Toledo, an employee of L. Gillarde 
Company, which handled the cantaloups after they were rejected. 
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This deposition, taken pursuant to authority granted by the Depart- 
inent, after notice to the respondents, was duly served, and no sworn 
statements of fact or other evidence has been submitted to refute any 
of the testimony in the deposition. 

As indicated, the principal issue between the parties is whether 
the cantaloups conformed to the specifications of the contract of sale. 
An inspection certificate, issued under the laws of the State of 
Minnesota, dated July 27, 1940, reads, in part: 

“Quality: Stock mature, generally well netted, mostly half slip, many full slip. 

Grade defects within the tolerance. 

Condition: In most crates firm to hard, mostly firm with green to yellow, mostly 
turning yellow ground color. In many crates generally firm, few stightly soft, 


yellow ground color. Average 1% decay. 
Grade: U. S. No. 1.” 


An inspection was made on the same date by the Western Weighing 
and Inspection Bureau, and the certificate reads, in part : “stock shows 
oceasional soft—15 to 20% firm ripe—balance turning to mostly 
ground or hard green color—1 to 2% decay noted.” 

In his deposition, Morris Toledo, who had been inspecting canta- 
loups and other fruits and vegetables for approximately eight years 
prior to July 29, 1940, states that he examined the cantaloups before 
they were unloaded and found them to be in very good condition 
and the pack to be very good. He also says “the netting was very 
good, some crates on top layer showed full color, appearance was 
good, quality was good.” Attached to the deposition is a copy of a 
written report of inspection made by the witness which is in accord 
with his testimony as to the quality, condition, and pack of the 
cantaloups, 

No substantial evidence has been submitted on behalf of the Morris 
Fruit & Produce Co., Inc., showing that the cantaloups did not con- 
form to the specifications of the contract of purchase and sale. 


FINDINGS OF FACT 


1, The complainant, Tri-State Produce Co., Inc., is a corporation 
whose post office address is Anthony, New Mexico. 

2. The respondent, Morris Fruit & Produce Co., Inc., is a corpora- 
tion whose post office address is Rock Island Produce Terminal, 
Minneapolis, Minnesota, and, during all of the times mentioned in 
the complaint, was licensed under the Perishable Agricultural Com- 
modities Act, 1930, as amended. The respondents, L. M. Gebo and 
D. R. Alford, Jr., partners, doing business as The Alford-Gebo Com- 
pany, 100 North 7th Street, Minneapolis, Minnesota, were also duly 
licensed under the act during all of the times mentioned in the 
complaint. 

3. On or about July 24, 1940, the complainant, through The Alford- 
Gebo Company, a broker, offered to the respondent, Morris Fruit & 
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Produce Co., Inc., a carload of cantaloups of good color and fine 
pack. The respondent accepted the offer on the basis of a net 
delivered price of $713.69. 

4. On the same date The Alford-Gebo Company submitted a 
standard memorandum of sale to the buyer and to the seller, describ- 
ing the cantaloups as of “good quality, condition, and pack.” The 
cantaloups were shipped, in interstate commerce, from La Tuna, 
Texas, to Minneapolis, Minnesota. Upon arrival of the cantaloups 
at destination the respondent refused to accept them. 

5. The cantaloups conformed to the specifications of the contract 
of purchase and sale, and the rejection was without reasonable cause. 

6. Following the rejection of the cantaloups, they were resold by 
the complainant in Chicago, Illinois, through L. Gillarde Company 
for the net amount of $277.74, which was the best price obtainable, 
resulting in a net loss to the complainant in the amount of $435.90. 

7. There is no evidence to show a violation of the act on the part 
of The Alford-Gebo Company. 

8. The cause of action accrued on or about July 24, 1940, and a 
formal complaint was filed on December 16, 1940, which was within 
the nine months allowed in the act for the filing of claims for 
reparation. 

CONCLUSIONS 


The cantaloups conformed to the specifications of the contract of 
purchase and sale, and were rejected by the Morris Fruit & Produce 
Co., Inc., without reasonable cause, in violation of section 2 of the 
act, resulting in damages to the complainant in the amount of 
$435.90, for which amount reparation should be awarded, with inter- 
est thereon, and the facts and circumstances, as herein set forth, 
should be published by the Agricultural Marketing Service, as 
authorized by section 8 of the act. The complaint against The 
Alford-Gebo Company should be dismissed. 


ORDER 


Ir Is Orperep that the complainant, the Tri-State Produce Co., 
Inc., of Anthony, New Mexico, be, and it hereby is, awarded reparation 
against the respondent, Morris Fruit & Produce Co., Inc., a corpora- 
tion of Minneapolis, Minnesota, in the amount of $435.90, with interest 
thereon at the rate of five percent per annum from July 25, 1940, until 
paid. 

Ir Is FurrHer Orverep that the respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 
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Ir Is Furruer Orperep that the complaint against The Alford- 
Gebo Company be, and the same hereby is, dismissed. 

Ir Is Furtuer Orperep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Service, 
as authorized by Section 8 of the Perishable Agricultural Commodi- 
ties Act, 1930, as amended. 

Ir Is FurrHer Orverep that a copy hereof be served on the parties by 
registered mail, or in person, and that, except as to the date of pay- 
ment of reparation, this order shall become effective 10 days from 
and after such completed service. 

Done at Washington, D. C., this 5th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Grover B. Hi, 

Assistant Secretary of Agriculture. 


(A. D. 63) 
UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 3891 


WENATCHEE-BEEBE ORCHARD COMPANY, Complainant, v. BEN E. KerrH CoMPANY, 
Respondent. Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


The complainant, Wenatchee-Beebe Orchard Company, a corpora- 
tion having itS principal place of business at Wenatchee, Washing- 
ton, in its complaint under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U. S. C. 1940 ed. § 499a), asks for 
damages against the respondent, Ben E. Keith Company, of Fort 
Worth, Texas. The basis of the complainant’s claim is that the 
respondent purchased a carload of apples while the shipment was 
moving in interstate commerce, but thereafter rejected the apples 
upon examination thereof made at Fort Worth, Texas. Reparation 
is asked in the amount of the purchase price less the net proceeds 
realized from resale of the rejected shipment. 

The parties have waived an oral hearing and have submitted evi- 
dence, in the form of verified statements of fact.. The issues are 
determined upon the record made in that manner. 

The respondent denies that it rejected the shipment without rea- 
sonable cause, and denies that the car was “under initial ice as 
quoted by the complainant.” It is alleged in its answer that the 
shortest route from Wenatchee, Washington, to Fort Worth, Texas, 
enables a shipment to reach that destination on the seventh morn- 
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ing, whereas, a car routed through Minneapolis, Minnesota, does not 
permit a shipment to arrive at Fort Worth until the eighth morning; 
that the car in question arrived at Fort Worth, Texas, at 8:30 o’clock 
a. m. on September 21, and inspection of the car showed that the 
vents were closed, plugs were in, the bunkers were dry, and that the 
“temperature” of the fruit was 76 degrees. It is alleged also that 
“complainant did not tender to respondent, at Fort Worth, Texas, 
the type of fruit as represented to the respondent by the complain- 
ant’s broker.” In an amended answer the respondent alleges that 
“the car was not in suitable shipping condition at the time we bought 
it on September 17, 1940.” 

. The evidence shows that the carload of apples in question was 
shipped from Pateros, Washington, a point on the Great Northern 
Railroad, on September 12, 1940, consigned to the complainant at 
Minneapolis, Minnesota. The bill of lading bears the endorsement: 
“Initial ice at Wenatchee only do not re-ice.” Federal-State of 
Washington inspection was completed at loading point at 6 p. m., 
September 12, 1940. The inspector certified that the Red Delicious 
apples contained in the car were hard and that there was no decay. 
The grade was stated as “Washington Fancy.” 

The respondent’s claim that the car was not initially iced is not 
supported by the record. A report of investigation was served upon 
the respondent on December 8 and upon the complainant on De- 
cember 9, 1941. It appears from such report that use of the term 
“initial ice” is understood by the trade as meaning that ice has 
been or will be placed in the car at the first regular icing station if 
there are no icing facilities at loading point. The distance between 
Pateros, Washington, the loading point, and Wenatchee, Washing- 
ton, the icing point, is 59 miles. The car was “initially iced” with 
9,600 pounds of ice at Wenatchee at 11 a. m. on September 13, 1941. 
It is not clear from the record when loading of the car was com- 
menced and finished, but, since it is shown that the Federal-State of 
Washington inspection began at 9 a. m. on September 12 and con- 
tinued to 6 p. m. of that day, it is assumed that loading operations 
extended over the same period. 

The respondent purchased the apples at the agreed price of $1.20 
per box f. o. b. shipping point. Upon arrival of the car at Minne- 
apolis, Minnesota, September 17, 1940, it was delivered by the Great 
Northern Railroad to the Chicago, Rock Island & Pacific Railroad. 
The car was delivered to the Missouri-Kansas-Texas line at Kansas 
City, Missouri, on September 19, and arrived at Fort Worth, Texas, 
September 21. The respondent inspected the apples on September 
21, and rejected them. Federal inspection for condition of the 
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apples, restricted to the boxes next to the center bracing and covering 
only sizes 64 to 88, was made at Fort Worth, Texas, on September 
23. The inspector certified that decay, consisting of “Blue Mold 
Rot in early stages and Internal breakdown”, then averaged two 
percent, and that approximately 25 percent of the apples were “dead 
ripe.” He stated that the balance of the load varied “from firm 
ripe to ripe, a few firm.” 

Careful consideration has been given to the respondent’s claim 
that, at the time the rolling carload was purchased, the apples were 
not in suitable shipping condition. It is stated in the regulations 
promulgated under the act (7 C. F. R. 46.29 (j); 6 F. R. 3499) | Reg. 
8 Sec. 1, Pars. 10 and 11], that the term “‘suitable shipping condi- 
tion’ in relation to direct shipments shall be deemed to mean that 
the commodity, at time of billing, shall be in a condition which, when 
shipment is handled under normal transportation service and con- 
ditions, will assure delivery without abnormal deterioration at the 
destination specified in the contract of sale.” Section 46.29(k) 
provides that “‘suitable shipping condition’ in connection with re- 
consigned or rolling cars shall be deemed to mean that the com- 
modity, at time of sale, shall meet the requirements of the definition 
of this phrase provided for application to direct shipments in para- 
graph (j) of this section.” 

There is no record of any inspection of the apples having been 
made at Minneapolis, or at any intermediate point, between the 
time of shipment from the Washington loading point on September 
12, and the inspection that was made at Fort Worth, Texas, on 
September 23, which was two days following the arrival of the car 
at that destination. There is proof that the outside temperature 
ranged from 67° to 85° F. at Minneapolis on September 18, and that 
the bunkers of the car were “practically dry” at that time, “there 
being very little ice in either end.” Since the loading point cer- 
tificate is proof that the apples conformed to the complainant’s 
warranty thereof at the time of shipment, September 12, and the 
record shows that 9,600 pounds of ice were placed in the car at 11 
o’clock a. m. on September 13, the burden of proof is upon the re- 
spondent to establish a lack of suitable shipping condition at the 
time of its purchase of the apples on September 17. The condition 
of the apples, as disclosed by the Federal inspection made at Fort 
Worth on September 23, is of slight help in establishing their con- 
dition on September 17. The respondent knew that the car had been 
iced only once and, apparently, he thought that the apples in ques- 
tion, which had been picked and loaded, and initially iced, would 
carry from Pateros, Washington, to Fort Worth, Texas, without 
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additional ice. In fact, the respondent takes the position that addi- 
tional icing in transit was unnecessary if there had been initial icing. 
The fact of initial icing has been questioned on the record, but the 
evidence fails to support the respondent’s contention that there was 
not initial icing. Therefore, the respondent has not met the burden 
which rested on it to prove the lack of suitable shipping condition 
of the apples at the time of the purchase. Under these circum- 
stances, the loss resulting from deterioration in transit must be 
borne by the respondent. For the reasons stated, it is concluded 
that the respondent’s rejection of the apples was without reasonable 
cause and in violation of section 2 of the act. It follows that repara- 
tion must be awarded the complainant to compensate for the loss 
suffered on account of the respondent’s unjustified rejection. 


FINDINGS OF FACT 


1. The complainant, Wenatchee-Beebe Orchard Company, is a 
corporation having its principal place of business at Wenatchee, 
Washington. 

2. The respondent, Ben E. Keith Company, is a corporation having 
its principal place of business at Fort Worth, Texas, and, during all 
of the times and dates referred to in the complaint, was licensed to 
engage in the business of buying and selling perishable agricultural 
commodities, as a licensee under the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

8. On or about September 17, 1940, the respondent purchased 
from the complainant a carload of Red Delicious apples. The apples 
were then contained in car initialed and numbered WFE 67070. 
Shipment had been made from Pateros, Washington, on September 
12, 1940, and the apples, at the time of the respondent’s purchase 
thereof, were in transit at some point west of Minneapolis, on the 
Great Northern Railroad. The agreed purchase price was $1.20 per 
box f. o. b. Pateros, Washington. 

4. Federal inspection of the apples, on date of shipment, showed 
that they were hard, that there was no decay, and that they graded 
Washington Fancy at the time of shipment, and there is insufficient 
proof that they were not in suitable shipping condition at the time 
of the respondent’s purchase thereof on September 17, 1940. 

5. The above-described shipment arrived at Fort Worth, Texas, 
on September 21, 1940, and the respondent inspected the apples 
on or about that date and, without reasonable cause, refused to accept 
the apples and thereby rejected the shipment. 

6. Following the respondent’s rejection of the shipment at Fort 
Worth, Texas, the complainant caused the apples to be forwarded 
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to St. Louis, Missouri, where they were sold at auction, on Sep- 
tember 30, 1940, for the gross amount of $863.50. There were de- 
ducted from the gross amount freight charges in the sum of 
$392.93, refrigeration $46, demurrage at Fort Worth $2.20, and 
auction charges in the amount of $17.27. The complainant realized, 
as net proceeds from the apples on resale, the sum of $405.10, and 
suffered loss and was damaged, by the respondent’s unlawful rejec- 
tion of the shipment, in the amount of $502.10, which last-stated 
amount the respondent has not paid nor any part thereof. 

7. The complaint was filed with the Agricultural Marketing Serv- 
ice within nine months from the date that the cause of action accrued. 


CONCLUSIONS 


It is concluded that the respondent’s rejection of the shipment 
was in violation of section 2 of the act and reparation should be 
awarded the complainant to compensate it for the damages sus- 
tained, and that the facts and circumstances concerning the respond- 
ent’s violation of section 2 of the act should be published. 


ORDER 


Ir Is Orperep that the complainant, Wenatchee-Beebe Orchard 
Company, a corporation of Wenatchee, Washington, be, and it hereby 
is, awarded reparation against the Ben E. Keith Company, a cor- 
poration of Fort Worth, Texas, in the amount of $502.10, with in- 
terest thereon at the rate of five percent per annum from September 
23, 1940, until paid. 

Ir Is FurrHer Orperep that the respondent shall pay said sum to 
the complainant, as reparation, within 30 days from the date of 
this order. 

Ir Is Furtuer Orperep that the Agricultural Marketing Service 
shall publish the facts and circumstances concerning the respond- 
ent’s violation of Section 2 of the Perishable Agricultural Com- 
inodities Act, 1930, as amended, as provided by section 8 thereof. 

Ir Is Furrner Orpverep that a copy hereof be served upon the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective 10 
days from and after such completed service. 

Done at Washington, D. C., this 10th day of February, 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[sEAL] (S) Grover B. Hi11, 

Assistant Secretary of Agriculture. 





AGRICULTURE DECISIONS 


(A. D. 64) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 4100 


H. N. Brown, doing business as H. N. BROWN BROKERAGE CoMPANY, Complain- 
ant, v. Sm B. Carnine, doing business as AssociATED Sates COMPANY, 
Respondent. Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


The complainant, H. N. Brown, doing business as H. N. Brown 
Brokerage Company, of 305 Union Station, Denver, Colorado, in 
a formal complaint received by the Agricultural Marketing Service 
of the United States Department of Agriculture on October 31, 
1941, seeks an award of reparation under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), 
against Sid B. Carnine, doing business as Associated Sales Com- 
pany, Payette, Idaho, for damages in the amount of $300, the amount 
due as brokerage on 12 carloads of apples sold by the complainant 
on behalf of the respondent, and shipped from Idaho to Denver, 
Colorado. 

The formal complaint and report of investigation were mailed 
to the respondent on November 7, 1941, in accordance with the regu- 
lations (7 C. F. R. 47.24; 6 F. R. 3508). Since no answer has been 
filed this proceeding is disposed’ of under the regulations without 
a hearing on the facts, and the facts alleged in the complaint are 
deemed to have been admitted (7 C. F. R. 47.25 (c); 6 F. R. 3508). 

It appears from the complaint and the attached exhibits that in 
September and in the first part of October 1940, the complainant 
sold on behalf of the respondent 12 carloads of apples, and the 
respondent agreed to pay $25 per car, as brokerage, or a total of 
$300. It is also alleged that the respondent agreed to pay $50 per 
month, beginning September 15, 1941, but that he made no payment. 

While no answer has been filed by the respondent, he has written 
at least two letters to this Department, admitting the indebtedness; 
for instance, in a letter dated June 3, 1941, the respondent says that 
it has been his “intention all along to pay the H. N. Brown Broker- 
age Company the $300.00.” 


FINDINGS OF FACT 


1. The complainant, H. N. Brown, doing business as H. N. Brown 
Brokerage Company, is an individual whose post office »ddress is 
Denver, Colorado. 
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2. The respondent, Sid B. Carnine, trading as Associated Sales 
Company, is an individual whose post office address. is Payette, 
Idaho, and, during all of the times mentioned in the complaint, 
was subject to license under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended, and was licensed on October 29, 1940. 

3. During the month of September and the early part of Octo- 
ber 1940, the complainant sold on behalf of the respondent 12 car- 
loads of apples, for which the respondent agreed to pay brokerage 
of $25 per car, or $300. 

4. The apples were shipped from Idaho, in interstate commerce, 
to Denver, Colorado. 

5. The respondent has admitted owing the complainant $300, as 
brokerage, and agreed to pay $50 per month beginning September 
15, 1940, but he has paid nothing. 

6. The cause of action accrued during the month of September and 
early part of October 1940, and the informal complaint was filed 
on March 10, 1941, which was within the nine months allowed under 
the act for the filing of a claim for reparation. 


CONCLUSIONS 


The failure of the respondent to account to the complainant for 
any part of the agreed brokerage on the 12 carloads of apples, sold 


on behalf of the respondent, is a violation of the Perishable Agri- 
cultural Commodities Act, 1930, as amended; reparation should, 
therefore, be awarded in favor of the complainant for* $300, with 
interest thereon; and the facts and circumstances, as herein set forth, 
should be published by the Agricultural Marketing Service, as 
authorized by section 8 of the act. 


ORDER 


Ir Is Orverep that the complainant, H. N. Brown, doing business 
as H. N. Brown Brokerage Company, be, and he hereby is, awarded 
reparation against the respondent, Sid B. Carnine, an individual 
doing business as Associated Sales Company, Payette, Idaho, in the 
sum of $300, with interest thereon at the rate of five percent per 
annum from October 10, 1940, until paid. 

Ir Is Furruer Orperep that said respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 

Ir Is Furruer Orverep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Service, 
as authorized by Section 8 of the Perishable Agricultural Commodi- 
ties Act, 1930, as amended. 
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Ir Is FurrHer Orperep that a copy hereof shall be served on the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective 
ten days from and after such completed service. 

Done at. Washington, D. C., this 16th day of February, 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL | (S) Grover B. Hin1, 

Assistant Secretary of Agriculture. 


(A. D. 65) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 4096 


PAUL ROSENzZWEIG, Complainant, v. ToNy ToRNABANE, Respondent. Proceedings, 
Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


The complainant, Paul Rosenzweig, of 13 East 3rd Street, Kansas 
City, Missouri, by formal complaint received by the Agricultural 


Marketing Service of the United States Department of Agriculture 
on November 19, 1941, seeks an award of reparation under the pro- 
visions of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U. S. C. 1940 ed. 499a), against the respondent, Tony 
Tornabane, of Fort Dodge, Iowa, for damages in the amount of 
$161.25, the amount due for a truckload of potatoes and onions 
shipped from Kansas City, Missouri, to Fort Dodge, Iowa. 

The formal complaint and report of investigation were mailed to 
the respondent on November 27, 1941, in accordance with the regula- 
tions (7 C. F. R. 47.24; 6 F. R. 3508), and received on December 1, 
1941, as shown by the registry return receipt. Since no answer has 
been filed, this proceeding is disposed of under the regulations with- 
out a hearing and the facts alleged in the complaint are deemed to 
have been admitted (7 C. F. R. 47.25 (c); 6 F. R. 3508). 

It appears from the complaint and the attached exhibits that on 
or about May 19, 1941, the respondent purchased a truckload of 
potatoes and onions from the complainant for shipment from Kansas 
City, Missouri, to Fort Dodge, Iowa, at the total agreed price of 
$209.25. On May 19, 1941, the respondent drew a check payable to 
the complainant in the amount of $209.25, which was dishonored be- 
cause of insufficient funds, resulting in a protest fee of $2. On June 
17, 1941, the respondent paid $50 on account, stating that he “will 
wire balance Monday.” No further payments have been made. 
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FINDINGS OF FACT 






1. The complainant, Paul Rosenzweig, is an individual whose post 
office address is Kansas City, Missouri. 

2. The respondent, Tony Tornabane, is an individual whose post 
office address is Fort Dodge, Iowa, and, during all of the times men- 
tioned in the complaint, was subject to license under the Perishable 
Agricultural Commodities Act, 1930, as amended. 

3. On or about May 19, 1941, the respondent purchased from the 
complainant for shipment from Kansas City, Missouri, to Fort 
Dodge, Iowa, one truckload of potatoes and onions at the agreed price 
of $209.25. 

4. On May 19, 1941, the respondent drew a check in the the above 
amount payable to the complainant, which was dishonored because 
of insufficient funds, resulting in a protest fee of $2. 

5. On June 17, 1941, the respondent paid $50 on account, leaving 
a balance due of $161.25. 

6. The cause of action accrued on or about May 19, 1941, and a 
formal complaint was filed on November 19, 1941, which was within 
the nine months allowed under the act for the filing of the claim for 
reparation. 























CONCLUSIONS 





The failure of the respondent to account to the complainant for 
the balance of the purchase price of the potatoes and onions pur- 
chased from the complainant is a violation of the Perishable Agri- 
cultural Commodities Act, 1930, as amended; reparation should, 
therefore, be awarded in favor of the complainant for $161.25, with 
interest thereon; and the facts and circumstances, as herein set forth, 
should be published by the Agricultural Marketing Service, as author- 
ized by section 8 of the act. 











ORDER 









Ir Is Orverep that the complainant, Paul Rosenzweig, be, and he 
hereby is, awarded reparation against the respondent, Tony Torna- 
bane, Fort Dodge, Iowa, in the sum of $161.25, with interest thereon 
at. the rate of five percent per annum from May 19, 1941, until paid. 

Ir Is FurrHer Orverep that said respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within thirty days from the date of this order. 

Ir Is FurruHer Orverep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Service, 
as authorized by Section 8 of the Perishable Agricultural Commodi- 
ties Act, 1930, as amended. 
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Irv Is Furruer Orpverep that a a copy hereof shall be served on the 
parties, by registered mail, or in person, and that, except as to the date 
of payment of reparation, this order shall become effective ten days 
from and after such completed service. 

Done at Washington, D. C. this 16th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[ SEAL] (S) Grover B. Hux, 

Assistant Secretary of Agriculture. 


(A. D. 66) 


UNITED STATES OF AMERICA 
BEFORE THE SECRETARY OF AGRICULTURE 


Agricultural Marketing Service, P. A. C. A. Docket No. 4095 


WINTER HAVEN FRuIT SALES CoRPORATION, Complainant, v. Star Fruir CoMPANy, 
Respondent. Proceedings, Findings of Fact, Conclusions, and Order. 


PROCEEDINGS 


The complainant, Winter Haven Fruit Sales Corporation, of Win- 
ter Haven, Florida, by formal complaint received in the Agricultural 
Marketing Service of the United States Department of Agriculture, 


on November 14, 1941, seeks an award of reparation under the pro- 
visions of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U. S. C. 1940 ed. 499a), against the respondent, Star 
Fruit Company, a corporation of Lake Alfred, Florida, for damages 
in the amount of $173, the amount due for 100 boxes of oranges 
which were shipped from Winter Haven, Florida, to St. Louis 
Missouri. 

The formal complaint and report of investigation were mailed to 
the respondent on December 2, 1941, in accordance with the regula- 
tions (7 C. F. R. 47.24; 6 F. R. 3508). No answer has been filed, 
and, therefore, this proceeding may be disposed of under the regula- 
tions without an oral hearing (7 C. F. R. 47.25 (c); 6 F. R. 3508). 

It appears from the complaint and the attached exhibits that on 
January 20, 1941, the complainant sold to the respondent for ship- 
ment, in interstate commerce, 100 boxes of Combination Grade 
Temple oranges, packed in standard boxes, “Natural run of size” at 
the agreed price of $1.75 per box; that the oranges were inspected at 
point of shipment on January 25, 1941, and were of the kind, quality, 
and grade called for in the contract of sale; that at the time of de- 
livery the respondent’s agent signed the delivery ticket and invoice, 
retaining the original thereof for transmission to the respondent; 
and that the respondent loaded the 100 boxes of oranges in car 
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WFEX 61695 and has since refused to pay the complainant the 
agreed price of $175 less $2 inspection fee. 

While no answer has been filed by the respondent, in a letter 
dated March 24, 1941, to an official of this Department, which is 
submitted in the report of investigation, it appears that upon arrival 
of the oranges in St. Louis, the purchaser thereof refused to accept 
them because of excessive decay. Even if the respondent had filed 
a formal answer containing the foregoing reason for the refusal to 
accept the oranges at destination, such a defense would not be tenable, 
since the respondent either inspected the oranges or had an oppor- 
tunity to inspect them before they were accepted at shipping point. 
In its letter the respondent also states that the oranges in question 
were shipped by the complainant as a part of a joint shipment with 
the respondent, and that, according to the “accepted method . . . each 
shipper guarantees sound arrival of his fruit.” There is no evidence 
in the record to support this statement. Furthermore, the inspection 
certificate covering the inspection made at the shipping point indi- 
cates that the oranges conformed to the contract of purchase and sale 
and contained “no decay.” 


FINDINGS OF FACT 


1. The complainant, Winter Haven Fruit Sales Corporation, is a 
corporation whose post office address is Winter Haven, Florida. 

2. The respondent, Star Fruit Company, is a corporation whose 
post office address is Lake Alfred, Florida, and, during all of the 
times mentioned in the complaint, was licensed under the Perishable 
Agricultural Commodities Act, 1930, as amended. 

3. On or about January 20, 1941, the respondent purchased from 
the complainant for shipment from Winter Haven, Florida, to St. 
Louis, Missouri, 100 boxes of Combination Grade Temple Oranges, 
packed in standard boxes, “Natural run of size”, at the agreed price 
of $175, less $2 inspection fee. 

4. The oranges conformed to the specifications of the contract of 
sale and were accepted by the respondent at shipping point, but the 
respondent has paid no part of the purchase price. 

5. The cause of action accrued on or about January 25, 1941, 
the date the oranges were accepted by the respondent, and an in- 
formal complaint was filed on March 17, 1941, which was within 
the nine months allowed under the act for the filing of claims for 
reparation. 

CONCLUSIONS 


The failure of the respondent to account to the complainant for 
any part of the purchase price of the oranges purchased from the 
complainant is a violation of the Perishable Agricultural Commodi- 
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ties Act, 1930, as amended. Reparation should, therefore, be awarded 
in favor of the complainant for $173, with interest, and the facts 
and circumstances, as herein set forth, should be published by the 
Agricultural Marketing Service, as authorized by section 8 of the act. 
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ORDER 


Ir Is Orverep that the complainant, Winter Haven Fruit Sales 
Corporation, be, and it hereby is, awarded reparation against the 
respondent, Star Fruit Company, of Lake Alfred, Florida, in the 
sum of $173, with interest thereon at the rate of five percent per 
annum, from January 25, 1941, until paid. 

_ Iv Is FurrHer Orperep that said respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within 30 days from the date of this order. 

Ir Is Furruer Orverep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Service, 
as authorized by Section 8 of the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

Ir Is Furtuer Orverep that a copy hereof shall be served on the 
parties by registered mail, or in person, and that, except as to the 
date of payment of reparation, this order shall become effective 10 
days from and after such completed service. 

Done at Washington, D. C. this 19th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 

[sEaL] (S) Grover B. Hun, 

Assistant Secretary of Agriculture. 


(A. D. 67) 


UNITED STATES OF AMERICA 


BEFORE THE SECRETARY OF AGRICULTURE 
Agricultural Marketing Service, P. A. C. A. Docket No. 4104 


THoMAs E. Lapp, doing business as Lapp Pack1inc Company, Complainant, v. 
R. L. Epwarps, Respondent. Proceedings, Findings of Fact, Conclusions, and 
Order. 

PROCEEDINGS 


The complainant, Thomas E. Ladd, doing business as the Ladd 
Packing Company, of San Mateo, Florida, by formal complaint re- 
ceived in the Agricultural Marketing Service of the United States 
Department of Agriculture on October 27, 1941, seeks an award of 
reparation under the provisions of the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), against 
the respondent, R. L. Edwards, Durham, North Carolina, for damages 
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in the amount of $79, the balance due on a truckload of oranges, 
grapefruit, and tangerines, purchased by the respondent from the 
complainant for shipment from San Mateo, Florida, to Durham, 
North Carolina. 

The formal complaint and report of investigation were mailed to 
the respondent on December 10, 1941, in accordance with the regula- 
tions (7 C. F. R. 47.24; 6 F. R. 3508). Since no answer has been 
filed, this proceeding is disposed of under the regulations without a 
hearing and the facts alleged in the complaint are deemed to have 
been admitted (7 C. F. R. 47.25 (c); 6 F. R. 3508). 

It appears from the complaint and the attached exhibits that on 
February 1, 1941, the respondent purchased a truckload of oranges, 
grapefruit, and tangerines from the complainant for shipment from 
San Mateo, Florida, to Durham, North Carolina, at the total agreed 
price of $189.75. Payment was made in the amount of $110.75, leav- 
ing a balance due of $79, for which the respondent gave his personal 
check on the First National Bank of Durham, North Carolina, but 
the check was dishonored. The respondent’s letter of May 7, 1941, to 
an official of the Agricultural Marketing Service reads, in part: “I 
do owe the Ladd Packing Co. $79.” 


FINDINGS OF FACT 


1. The complainant, Thomas E. Ladd, doing business as the Ladd 
Packing Company, is an individual whose post office address is San 
Mateo, Florida. 

2. The respondent, R. L. Edwards, is an individual whose post 
office address is Durham, North Carolina, and, during all of the times 
mentioned in the complaint, was subject to a license; did not deny 
the allegations in the complaint to the effect that he should be 
licensed; and, on December 4, 1941, filed an application for a license 
under the Perishable Agricultural Commodities Act, 1930, as 
amended. 

3. On February 1, 1941, the respondent purchased from the com- 
plainant for shipment from San Mateo. Florida, to Durham, North 
Carolina, a truckload of oranges, grapefruit, and tangerines, at the 
agreed price of $189.75, of which amount payment was made in the 
sum of $110.75, leaving a balance due of $79. 

4. The cause of action accrued on or about February 1, 1941, and 
the formal complaint was filed on October 27, 1941, which was within 
the nine months allowed under the act for the filing of a claim for 
reparation. 

CONCLUSIONS 


The failure of the respondent to account to the complainant for 
the balance of the purchase price of the oranges, grapefruit, and 
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tangerines purchased from the complainant, is a violation of the 
Perishable Agricultural Commodities Act, 1930, as amended; repara- 
tion should, therefore, be awarded in favor of the complainant for 
$79, with interest, and the facts and circumstances, as herein set forth, 
should be published by the Agricultural Marketing Service, as 
authorized by section 8 of the act. 


ORDER 


Ir Is Orperep that the complainant, Thomas E, Ladd, doing busi- 
ness as Ladd Packing Company, be, and he hereby is, awarded repa- 
ration against the respondent, R. L. Edwards, Durham, North 
Carolina, in the sum of $79, with interest thereon at the rate of 
five percent per annum from February 1, 1941, until paid. 

Ir Is Furruer Orperep that the respondent shall pay said sum, 
together with interest thereon, to the complainant, as reparation, 
within thirty days from the date of this order. 

Ir Is FurtHer Orverep that the facts and circumstances, as herein 
set forth, shall be published by the Agricultural Marketing Service, 
as authorized by Section 8 of the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

Ir Is Furtuer Orverep that a copy hereof shall be served on the 
parties, by registered mail or in person, and that, except as to the 
date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 

Done at Washington, D. C., this 25th day of February 1942. 

Witness my hand and the seal of the Department of Agriculture. 


(SEAL) (S) Grover B. Hn, 
Assistant Secretary of Agriculture. 
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